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The focus o f  this paper is to determine if  an effective and efficient river recreation policy 
could be developed for the State o f  Kansas. Currently, Kansas offers limited recreational 
opportunities to the public. A river recreation policy is explored as a potential solution to 
the recreation supply shortfall based upon the unique social, political, legal, and 
recreational nature o f  the issue.
The relevant social, political, economic, and legal subjects are analyzed within the 
context o f  a river recreation policy. The outcome o f  this analysis is considered w ithin a 
political process framework in the form o f  a generalized model o f government action.
The model serves to guide action toward the successful initiation o f  a state river 
recreation policy.
It is recommended that a limited pilot project be developed to demonstrate the 
feasibility o f  a river recreation program in the state.
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Chapter 1 
INTRODUCTION
Occasionally, while visiting one o f  K ansas’ urban centers, or a college town such 
as Lawrence, the observant individual will see a m ost unique bum per sticker. The 
message on the sticker is straightforward: “Decrim inalize Canoeing in Kansas.” It is a 
simple statement, the sticker sponsored by a local chapter o f  the Sierra Club, and is likely 
soon forgotten to the distractions o f  a busy day. But the political message expressed by 
these four words is not so m eaningless that it should go completely ignored. Indeed, 
besides providing an accurate account o f  the public’s rights to m ost state rivers, the 
message is describing a very real public problem in the State o f  Kansas.
The Problem
Kansas is a state o f  52,510,720 acres, 46 m illion acres o f  which are involved in 
some form o f  agriculture (USDA, 1997). It is a rural state, with a m ajority o f its roughly 
2.7 m illion residents living in the eastern third o f  the state. Kansas is also a private 
property state: Approximately 97 percent o f the landbase is in private ownership. Finally, 
Kansas is an isolated state, geographically located in the center o f  the continental United 
States, far away from either coast or national neighbor, and surrounded by states that 
share common cultural values, economic interests, and political dispositions.
None o f  this is necessarily a problem until one considers these factors in 
conjunction with the public’s desire to participate in recreational opportunities in natural 
settings. For the recreating public, this set o f  circumstances is a serious concern.
Nationally, Kansas ranks 49‘̂  in the percentage o f  public property, w ith only three 
percent o f  the total landbase under some form o f  public ownership. Federal, municipal, 
and local governments control 2.4 percent o f  the property base, while .6 percent is under 
the management o f  the Kansas Department o f  W ildlife and Parks (KDWP, 1991). Kansas 
as a state has 423,536 acres in federal ownership (Cody, 1995). The state has established 
24 state parks totaling 32,000 acres, but yet, according to the KDW P, only one-third o f 
the publicly owned three percent o f Kansas land is available for public recreational use 
(1998, p. 16). The result is a m eager .14 recreation acres per capita (KDWP, 1991).
This situation is further compounded by  the geographic location o f the state in 
relation to the geographic distribution o f  the nation’s public lands. Kansans must travel 
great distances i f  they wish to enjoy the benefits o f  the vast federal recreation estate.
For the recreating public, living in a state both dominated by private property and 
isolated from the nation’s public lands is a serious public policy problem. It is a public 
policy problem precisely because the government has failed to provide adequate 
opportunities for nature-based recreational activities. The rational behind government 
provision o f  outdoor recreation opportunities is that outdoor recreation is widely 
recognized as a public good.
A fundamental problem with the m arketplace is that often a market actor’s 
consumption or production decisions will affect the welfare o f  others. These overflow
effects are externalities, and they m ay either be positive or negative. In the case o f 
positive externalities, benefits accrue to another’s welfare due to the actions o f  a market 
actor (Stokey and Zeckhauser, 1978). The market actor, however, w ill fail to purchase the 
optimal amount o f the good in question because the actor is incapable o f internalizing 
these external economies.
U nder a positive externality scenario, an actor will purchase a good, even if  some 
o f the benefits flow to others, because the good produces m ostly private gains. However, 
at some point, the external benefits o f  the good become so public that the actor receives 
too small a share o f  the total benefit to justify  purchase o f  the good. Stokey and 
Zeckhauser described public goods as the limit o f  a continuum where external effects are 
no longer o f  a limited nature, but accrue to all o f  society (p. 305). At this point the good 
will no longer be provided without collective action. The provision o f  public goods is one 
o f  the prim ary justifications for the existence o f  government.
The government has long recognized a public interest in providing outdoor 
recreation opportunities, and justifies this activity for two reasons. First, public goods are 
often those things in which the public has a common interest, but can only be attained 
through collective action. The provision o f  public parks, nature preserves, wilderness 
areas, and the like fall into this category. The second rationale is that it is widely 
acknowledged that participation in outdoor recreation provides lasting benefits that 
accrue not only to individuals, but to larger social units as well. It is precisely because the 
positive externalities and social advantages are so great that the government provides 
outdoor recreation opportunities.
Advocated Solution: River Recreation
The question now becomes one o f  form rather than function. Clearly, it is a 
function o f  government to provide the public w ith opportunities for outdoor recreation. 
Indeed, the State o f  Kansas implicitly recognizes recreation as a public good by 
producing and placing the good under public management. However, the unresolved 
issue is what form any additional outdoor recreation opportunities should take.
Before going further, it is important to define what is m eant by a “recreation 
opportunity.” The traditional view that recreation is nothing more than engagement in an 
activity has long since been discredited. Driver and Tocher (1970) wrote that this view 
was wholly inadequate for explaining recreation. Recreation, as is now understood, 
involves the improvement o f  the human experience, and the consequences o f  this 
improvement are significant for the individual and social unit.
Following this new understanding o f  recreation. Driver and Tocher defined 
recreation as a “type o f hum an experience which is based on intrinsically rewarding 
voluntary engagements during nonobligated tim e” (1970). The recreation experience, 
therefore, is understood as the “realizations o f  intrinsic outcom es from engagement in 
recreation activities” (Brown, 1983, p .3).
The view o f  recreation as an experience based on outcom es is a behavioral 
approach to understanding recreation. Rooted in the expectancy-valence theory o f  social 
psychology, recreation is understood in this context as a goal-oriented activity (Manning, 
1999). The activity itse lf is only an intermediary step to some larger desired outcome on 
the part o f  the participant.
Based upon relationships suggested by  the expectancy-valence theory, Driver and 
Brown (1978) developed a four-tier hierarchy for defining the recreational experience. 
The hierarchy consists o f  activities, settings, experiences, and benefits. Activity 
encompasses the traditional view o f recreation as participation in recreational activities. 
The setting is the location where the activity occurs. Experiences are the realized 
outcomes from engaging in specific activities in settings chosen by the recreator. Finally, 
benefits flow from the recreation experience. This fourth tier o f  the hierarchy, benefits, is 
a principal interest for policy makers.
Expectancy-valence theory suggests that the relationship between activity, setting, 
and the recreation experience is determined by  an individual’s perceptions and 
preferences for engaging in a specific activity in a specific setting. This is the recreation 
opportunity: the chance to engage in specific recreation activities in specific settings to 
realize probable and desired recreational experiences (Driver & Brown, 1978). The two 
tiers o f  activity and setting combine to create the recreation opportunity, and it is the 
existence o f  a variety o f  recreation opportunities, chosen and used by individuals to fulfill 
their perceptions and motives, that create the recreation experience.
A resource exists that is capable o f  providing the public w ith ample recreational 
opportunities. The advocated solution to the problem  o f  extremely limited recreational 
opportunities in Kansas is based on the simple message o f  the bum per sticker. The 
flowing waters o f  Kansas are an undeveloped and often unappreciated natural resource 
that possess the capacity to m eet a wide range o f  recreation activities and interests.
The focus on rivers and streams as a recreational resource is based upon two 
factors. The first is the most straightforward: K ansas’ rivers and streams represent a
tremendous natural resource that, i f  properly developed, could provide a wealth o f 
opportunities for outdoor recreation experiences. The second is that from a property 
rights, water law, and public policy perspective, the status o f  the state’s rivers is a 
complex and profoundly interesting issue. Together, these two factors make the issue o f 
river recreation in Kansas an interesting and unique public policy problem  that is worthy 
o f  further intellectual exploration.
Kansas Rivers as Recreational Resources
Across the state, 134,338 m iles o f  rivers and streams flow through some o f  the 
most natural settings in Kansas. ' M any o f  these rivers and streams represent the best o f 
what remains o f  the state’s natural environment. The variety o f  rivers and streams flow 
through a tremendous variety o f  topography, wildlife habitat, and vegetative types, all o f  
which vary from area to area.
Stream-based recreation could provide opportunities to engage in the most 
popular recreation activities enjoyed by the Kansas public, including canoeing, wildlife 
viewing, and fishing. Depending on the scope o f  development, stream-based recreation 
programs m ay also incorporate other popular activities such as camping, picnicking, and 
waterfowl hunting.
Streams represent a recreational resource with natural linear boundaries. This is 
significant for two reasons. First, these established recreation corridors are easily 
identified, managed, and maintained. Unlike hiking trails, there is little to encourage a 
recreator from leaving the natural confines o f  the riverway. Second, stream-based 
recreation will allow for extensive, resource-based recreational use, an important
The terms river, stream, and waterway are used interchangeably throughout this text.
component o f  a recreation program in a state where m ost recreation occurs in intensive- 
use settings o f  limited dimensions.
The m ost important consideration is that rivers and streams could provide 
recreational opportunities unlike any others currently available in the state. They could 
provide these opportunities in a way that cannot acceptably be m et by  substitutes, such as 
ponds and lakes. Because streams flow through so m any different habitats, they can 
provide recreation opportunities across a trem endous variety o f  settings, m any o f  which 
have not been explored by the recreating public. I f  recreation planners wish to provide 
the public with a variety o f recreation opportunities, they need look no further than the 
flowing waters o f the state.
Kansas Rivers as Public Policv 
The most interesting aspect o f  the river issue is from a public policy perspective. 
Under state law, the m ajority o f  all Kansas waterways are in private ownership. This is 
due to the historical development o f  a water law doctrine that failed to assign any public 
virtue to those rivers that were not capable o f  supporting commercial use. As a result, the 
fate o f  the non-navigable rivers was left to the political jurisdiction in which they flow.
The State o f  Kansas considers the non-navigable rivers to be the private property 
o f  the riparian owner bordering their banks. This very real property right empowers the 
upland title holder to prohibit the general public from enjoying the recreational use o f 
these waters. As a result, public river recreation in Kansas is limited to three navigable 
waterways: the Kansas, Arkansas, and M issouri Rivers.
The consequence o f  this property rights arrangem ent is that the public is 
prohibited from enjoying the recreational benefits o f  a vast natural resource in the state o f
Kansas. The interesting aspect o f  this property rights arrangement is that today, unlike 
during the historical period o f  water law development in this country, the public now 
perceives virtues in a w aterway that extend beyond the m ere ability to support 
commercial traffic. It is this conflict betw een an established water law and property rights 
regim e and a m odem  interpretation o f  the importance o f  the river resource that is the 
focus o f this work.
Objective: R iver Recreation as Public Policv
As noted above, outdoor recreation is a public good that government has an 
obligation to provide. Based upon this argument, it would be possible to make a solid 
case that the state should sim ply abolish this antiquated set o f  property rights in favor o f  a 
m odem  interpretation o f  the river as a public resource. The government has m any means 
at its disposal for achieving such ends, from outright condemnation to a simple 
declaration o f  public rights to all waters o f  the state. Indeed, few approaches exist which 
could m atch the efficiency o f  such absolute government intervention. However, such an 
undertaking would be difficult given K ansas’ history. Rather, an altem ative solution to 
the state’s recreation problem should be considered that does not leave government as the 
sole actor.
Outdoor recreation is a public good that, without government intervention in the 
free market, would simply not be provided on a wide enough scale to satisfy public 
demand. However, the exact nature and extent o f  the governm ent’s intervention into the 
m arket is an issue that can be explored. Beyond the direct provision o f  a service or good.
the government may attempt to improve the working o f  the m arket through information 
dissemination and regulatory restructuring. The governm ent m ay also provide incentives 
and subsidies to encourage specific behavior or reduce transaction costs. Finally, the 
government m ay allow the market to correct itself. Private organizations such as land 
trusts often provide public goods. The question then becom es whether or not a subsidy 
can be provided to correct and ultim ately encourage the market to provide river 
recreation opportunities.
Ultimately, the extent o f  the governm ent’s role will be determined through the 
political process. Because the recreating public is unlikely to win relief through judicial 
activism (see Chapter 5), the public must therefore convince the legislature to act on its 
behalf. Although somewhat simplified, the process will be dominated by two interest 
groups: those demanding river recreation opportunities, and those demanding protection 
o f  private property rights. Due to the political environment, the latter tends to have the 
support o f  the state legislature. However, a w isely designed policy that meets the security 
and equity concerns o f  private property owners could succeed in opening selected 
stretches o f  rivers and streams to public access. Because outright condemnation is 
unlikely, the focus o f  policy should be on limited government intervention. However, due 
to high transaction costs, the inequitable distribution o f  the river resource, and the nature 
o f  positive externalities, at the least a limited government role will be required.
Thesis and Objective
It is the thesis o f  this work that limited government intervention into the free 
m arket is required to open selected segments o f  non-navigable rivers to the recreating 
public. This thesis is founded on four premises: First, recreation is a public good. Second,
recreation represents the best possible non-consumptive use o f  the state’s rivers and 
streams. Third, based on recreation theory, only those select stream segments that provide 
for a variety o f  quality recreation opportunities should be opened to public use. The 
opportunity cost o f opening all rivers, regardless o f  recreational value, is too high. And 
fourth, the political environment in Kansas makes it impractical to consider the maximum 
use o f governmental powers; however, the market will fail to correct itself without some 
form o f  subsidy. It is necessary to utilize limited but positive government actions to 
correct the market failure.
The objective o f this paper is to aid in the design o f limited but effective public 
policies that w ill succeed in creating recreation opportunities for the public in select 
segments o f  non-navigable rivers and streams. The approach herein is descriptive, not 
prescriptive. The purpose is to provide a foundation o f  knowledge that combines 
empirical elements o f  public policy and recreation theory with what is known o f  the 
Kansas political, social, and environmental landscape in a m anner that will allow 
decision-makers, recreation planners, and the general public to consider river recreation 
policy options in an informed, comprehensive, and objective manner.^
Finally, while the intended audience o f  this paper is the state legislature and 
related administrative bodies, the m eans o f  creating river recreation opportunities may be 
provided by non-profits, clubs, entrepreneurs, or other non-govem m ental entities. This is 
assuming that they can effectively substitute for the subsidizing and regulatory powers o f 
governm ent and provide open access to the whole public.
 ̂The term “decision-maker” is used for flexibility. The term may refer to any individual, group, or entity 
working to provide river recreation opportunities in behalf o f  the general public.
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Organization
This work is divided into several chapters, the content o f  each designed to 
consider those elements that together form the basis o f  a rational approach to the design 
o f  an effective and efficient river recreation policy. This opening chapter has provided a 
description o f  the problem  and advocated a specific solution based upon the premises 
presented above. The objectives and goal o f  this work should now be clear.
The second chapter provides a b rief overview o f  the natural landscape o f  Kansas. 
In a paper focusing on outdoor recreation — an activity that inherently requires an outdoor 
setting — it is only appropriate that some description o f  the natural environment be 
provided.
The third and fourth chapters justify  the focus on river recreation as an object o f 
governmental concern. The third chapter provides an overview o f  the river resource, 
including a discussion o f  past river evaluations and their contribution to the knowledge 
base regarding the suitability o f K ansas’ rivers and streams as recreational resources. The 
fourth chapter considers the issue o f  recreation demand, both nationally and in Kansas. 
This chapter provides evidence to support the problem statement; clearly, a tremendous 
demand exists for recreation opportunities in general and water-based recreation in 
particular. These two chapters, by demonstrating that a suitable resource exists to address 
problems o f  unmet recreation demand, provide the strongest justification for government 
intervention into the market.
Chapter five analyzes the most complex component o f  the river recreation issue.
It is here that the historic development o f water law is exam ined in detail. Beginning with
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Rome and progressing to m odem  Kansas, ancient legal codes and m odem  court cases are 
reviewed to provide an understanding o f  the legal principles forming the foundation o f 
Kansas w ater law, and how nationally these w ater law arrangements are evolving to 
satisfy m odem  public demands.
I f  the fifth chapter addresses the m ost complex issue, the sixth considers the most 
important issue from a public policy perspective. Chapter six reviews what is 
hypothesized and/or known about the attitudes o f  private property owners toward such 
issues as recreation, public access to private land, and government incentive programs. If  
decision-makers are to design and implement successful policies, they m ust understand 
landowner perspectives toward the issue o f  recreation and their receptiveness to various 
incentive programs. This information will allow decision-makers to efficiently and 
equitably address the concems o f  the constituency that controls the prim ary resource 
base.
For the decision-maker, anticipating the consequences o f  policy proposals is an 
integral part o f  the policy design process. Chapter seven discusses m any o f  the known 
costs and benefits o f  outdoor recreation, reviewing the potential impacts to individuals, 
local economies, private landowners, and the natural environment.
The final chapter serves as a synthesis o f  the material explored throughout the 
body o f  this work and advocates a general model o f  government action to solve the 
recreation problem. The conclusion is not comprehensive; nor does it offer a specific 
policy design for the river recreation problem. Rather, the final chapter offers an analysis 
o f  how the key elements reviewed in each chapter should be employed in any policy 
design. Included is a discussion o f a possible plan o f  action to demonstrate the viability o f
12
an effectively orchestrated river recreation policy. The concluding chapter is intended to 
initiate an open and informed discourse that stimulates the generation o f  irmovative 
solutions to the problem o f  inadequate outdoor recreation opportunities in Kansas.
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Chapter 2 
THE KANSAS LANDSCAPE
To the average visitor, Kansas m ust appear as a vast expanse o f  flat, monotonous 
terrain, devoid o f  forested areas, visible sources o f  water, and any change in elevation. 
But to those who know the state, who live there, travel the crushed-gravel county roads, 
and search out the hidden places, Kansas is a state o f  sandy bottomed, spring-fed creeks, 
stately cottonwoods, endless sunsets, and bluestem prairies that quake before rolling 
M idwestern thunderstorms.
Kansas is a uniquely beautiful place. Shaped by the climatic forces that converge 
in the m iddle latitudes and range across the landscape, the natural community o f  living 
organisms varies w idely from place to place. A  rich variety o f  plant and animal life, 
varying in composition and numbers, occupies specific habitats shaped by the 
topography, geography, and physical properties o f  eleven different physiographic 
provinces. It is the uniqueness o f  these multiple settings that holds so m uch potential -  
potential as a vast and varied recreational resource for the enjoyment and benefit o f  
Kansas citizens. And nowhere is this variety o f  settings so uniquely or wonderfully 
displayed as it is in the streams and rivers o f  the state.
The central pretext o f  this policy paper is that the flowing waters o f  the state best 
represent the unique and diverse natural environment o f  Kansas. Unfortunately, as a 
recreational resource, this natural resource is both unutilized and unappreciated in its 
potential as a resource for the benefit and enjoyment o f  the recreating public. The focus
14
o f  this work is on finding appropriate and acceptable policy solutions for opening these 
waters to public use.
But the central political, legal, and social argument o f  this text shall have to wait. 
First it is necessary and only appropriate to set the physical context in which this debate 
is to unfold by exploring the natural environment o f Kansas.
Any driver traveling across Interstate 70 can attest to the seemingly limitless 
extent o f  the state’s boundaries. At fourteenth in size in the United States, the state’s 
border is indeed vast. However, to the casual observer, the boundaries are not 
distinguishable in any observable manner. Indeed, i f  it were not for the Missouri River 
wandering through and dissecting the northeast comer, Kansas would appear to be a 
perfect rectangle, with its borders extending 411 miles from east to west, and 207 miles 
from north to south (Self, 1978).
To many, Kansas would appear to be a state o f  utterly artificial, unremarkable 
geographic boundaries. The explanation, as could be expected, is politics. As with most 
western states, the boundaries o f  Kansas are the product o f  negotiation and compromise 
between the state’s territorial government and the federal government. As M alin noted, 
“Kansas as a geographical area is an accident o f  politics, or possibly, a consequence o f  a 
series o f  accidents. Its boundaries have not m ade sense according to any frame o f 
reference based upon tangible facts and logical conclusions drawn from facts” (1984, p 
239). He continued: “The southern boundary line was bungled on account o f  the slavery 
prohibition, the Indian barrier, and misunderstanding abut Indian reservation limits. The 
territory o f  Kansas extended to the Rocky M ountains, but for peculiar reasons, when
15
Kansas becam e a state, Kansans voluntarily restricted themselves to the country east o f 
102° west longitude” (p. 239).
The northern boundary was equally subjected to the whims o f  political forces at 
the time o f  statehood. According to Malin, Kansas territorial delegates twice considered 
proposals to extend the northern boundary. Self (1978) recounted the story that during the 
territorial constitutional convention o f 1858, a group o f  Nebraska delegates (not yet a 
state), requested that Kansas, in its statehood declaration, annex that section o f  Nebraska 
that lies south o f  the Platte River. The motion was defeated by a vote o f  29-19, however, 
when m any Kansas delegates objected to the fact that the area contained too m any 
democrats.
N ebraska’s democrats were not the only factor that limited the extent o f  the 
state’s borders. A year later, during the W yandotte constitutional convention o f  1859, the 
delegates greatly reduced the western boundary when the state’s easterners objected that 
the western reaches o f  Kansas were becoming too vast (Huber, 1978). It is more likely 
that the m ove was politically motivated, as the center o f  political pow er would have 
shifted further fi'om the east if  the territorial boundaries were retained.
By Act o f Congress, on January 29, 1861, Kansas was admitted to the Union as 
the thirty-fourth state. As a result o f  all the border bungling, though, the declaration o f 
statehood would reduce the territorial boundaries by thirty-five percent (Self, 1978).
Today, Kansas is 82,276 square m iles o f  undulating plain, sloping from east to 
west at an inclining rate o f  approximately 10-15 feet per mile. The western edge o f  the 
state is between 3,500 and 3,900 feet above sea level, while the southeastern border dips 
to only 750 feet above sea level. The highest point is Sunflower M ountain in W allace
16
County, which peaks at 4,135 feet (Bare, 1979). As Huber (1978) noted, the total relief is 
approxim ately 3,325 feet betw een the highest and lowest point, which would make 
Kansas m ountainous i f  it were not evenly spaced over so tremendous a distance.
Climatic patterns in Kansas are similar to the east-west gradient in elevation, with 
patterns that generally follow an east-west, or southeast-northwest trend (Eagleman & 
Simmons, 1985). Three m ajor climatic types range across the state, with a humid 
subtropical climate in the east, a temperate continental climate across much o f  the central 
prairie, and the middle latitude steppe, or semiarid climate type in the west. In general, 
the climate will be warm er in the south, wetter in the east, and drier in the west.
Precipitation rates vary w ith climate and follow the same general east-west 
gradient. As illustrated in Figure 1, precipitation patterns range from up to forty inches o f 
rain in the southeast, to below eighteen inches in the northwest. The rainshadow o f  the 
Rocky Mountains reduces the amount o f available moisture in the west, while the eastern 
third o f  the state often receives moisture from the G ulf o f  M exico (Goodin et al., 1995).
Kansas is generally a sunny state. Huber (1978) commented that Kansas is clearer 
than any state located to the north or east. Temperatures are moderate, with an average 
temperature o f  thirty-two degrees in the coldest months, and eighty degrees in the hottest 
months. However, tem peratures also follow the east-west gradient, w ith a growing 
season, defined as the num ber o f  days between the last freeze in spring and the first in 
fall, that varies from two hundred days in the east, to less than 160 days in the west (Bare, 
1979).
Kansas is subject to weather extremes. Due to its geographic location, moist warm 
air from the G ulf o f  M exico collides with the cool and dry air o f  the midcontinental
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Figure 1. Annual precipitation rates across Kansas (KDHE, 2000).
climate (Goodin, et al., 1995). As a result, the temperature and precipitation varies greatly 
from day to day and year to year (Bare, 1979). Many native plant species are 
physiologically hardy and resistant as they have adapted to the climatic variation, 
particularly extremes of dry, hot, and windy weather.
One constant in Kansas is the prairie wind. Kansas comes from the Kansa Indians, 
and means “people of the wind.” Prevailing breezes are from the south, shifting to the 
north in the winter, with an average wind speed of fifteen miles per hour (Eagleman & 
Simmons, 1985). W ind speeds do often exceed this average, particularly during the 
springtime when tornadoes travel through “tornado alley.” It is not uncommon to observe 
highway signs that alert the unwary traveler to wind gusts that may temporarily remove a 
vehicle from terra firma.
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Kansas is the geographic center o f  the continental United States (located in Smith 
County). Coincidentally, it also occupies a transition zone between plant and wildlife 
where both the north-south and east-west transition zones for m any species converge. 
M alin put it nicely;
Kansas is situated in the central portion o f the North Am erican grassland. In its 
mid-latitude position, between the Platte River on the north and the Canadian- 
Arkansas rivers on the south, both the east-west zoning and the north-south 
zoning o f life forms are more sharply differentiated than in any other part o f the 
grassland (1984, p. 240).
Located within the state’s borders are some 3,500 species o f  plant, tree, shrub, 
and fungi. Almost 700 different species o f  bird, fish, amphibian, reptile, and mammal 
either visit or reside within the state (Collins, 1985). The Kansas Department o f W ildlife 
and Parks, the state’s wildlife m anagem ent agency, is responsible for the managem ent o f 
410 species o f  bird, 77 species o f  mammal, 94 species o f  fish, and 94 different reptiles 
and amphibians (KDWP, 1998). The department is also responsible for the management 
o f fifteen species listed as either threatened or endangered under the federal Endangered 
Species Act.
W hile the wildlife is free to roam, the state’s flora predictably follows the climatic 
patterns o f  the landscape. Prairie grasses mix with woodlands in the east, transform into 
the tallgrass prairies o f pioneer stories in the eastern central portion o f  the state, and 
finally end as the short, hardy grasses o f  the m ixed grass and short grass prairie in the 
western reaches.
Situated in the central portion o f  the Great Plains, tall grass prairie dom inates the 
m iddle o f  the state, comprised m ostly o f  big bluestem {Andropogon gerardii), little
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bluestem  {Andropogon scoparius), and Indian grass {Sorghastrum nutans) through the 
Flint Hills. Just west o f  the Flint Hills is the mixed-grass prairie, with composite flora o f 
tall and short grass varieties. And in the farthest western reaches, where the land will be 
hit harder by the summer sun, wind, and dry weather, are the more tolerant and hardy 
grass species. This short-grass prairie region is dominated by buffalo grass {Buchloe 
dactyloides) and blue gram a {Bouteloua gracilis), and is noticeable for its scarcity o f  
trees (Bare, 1979).
Kansas is not a vast, uninterrupted sea o f  waving prairie grasses. Comprising the 
western edge o f  the eastern deciduous forest type, one and a h a lf million acres o f 
forestland covers three percent o f  the state’s land base (Leatherberry et al., 1999). Most 
stands are composed o f  hardwoods, with the elm-ash-locust forest type accounting for 
one-third o f  the timberland. ̂  The lowland plains hardwood forest type — with 
cottonwood, elm, ash, black walnut, and other species — accounts for twenty-two percent 
o f  the timberland, while the red oak-white oak-hickory forest type amounts to eighteen 
percent (KFS, 2000).
Across Kansas, forested stands are generally located in river valleys and on north- 
facing slopes. M uch o f  the forested land, following prevailing climatic patterns, is 
concentrated in the eastern portion o f the state where hardwoods thrive in the rich alluvial 
bottomlands and wet upland sites (Leatherberry et al., 1999). In the east, the lowland 
forests are typically cottonwood, green ash, elm, and willows, while the uplands hold 
oak-hickory forests, w ith hackberry and black walnut on the drier sites (Brooks, 1985). 
Farther west, forests are increasingly confined to valleys, and in the High Plains region
' Timber lands -  defined as non-withdrawn stands capable o f  producing more than 20 cubic feet per acre 
per year o f  industrial wood crops -  account for 96 percent o f  forestland in Kansas.
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stands m ay appear as isolated islands (Leatherberry et al., 1999). The state’s only native 
conifer, the eastern red cedar, is scattered across the prairie in the south central portion o f 
the state, while the cottonwoods — once dominant along the sandy prairie streams — 
continue to decline in numbers (Bare, 1979).
At the larger geographic scale, Kansas m ay not appear to possess m any 
distinguishing characteristics—just a subtle east-west environmental gradient. However, 
at a smaller scale, the variety and uniqueness o f  the state is reflected in its physiographic 
provinces. Variation in climatic patterns, parent material, and geography has resulted in 
the formation o f  eleven physiographic provinces across the state (Figure 2). These 
provinces are characterized as possessing distinctive rock, soil, and landforms, and are 
responsible for the variety and diversity o f  plant and animal species found in Kansas.
Covering 55 square m iles o f  the southeast com er o f the state is the Ozark Plateau, 
a rugged providence o f  wooded topography with hillsides covered with hardwood forests 
dominated by oak and hickory, and m any other Ozarkian plant species not found 
elsewhere in the state (Bare, 1979). The Ozarkian province is comprised o f  the oldest 
surface rocks in the state, with an upland soil and steep slopes that m ake the area 
unsuitable for farming (Wilson, 1984). The Spring River and Shoal Creek, two clear 
Ozarkian streams fed by over forty inches o f  precipitation annually, have carved their 
paths into the M ississipian limestone, leaving behind valleys w ith thick deposits o f 
reddish clay soil m ixed with flinty gravel (W ilson & Bennett, 1985). Like the other 
sections o f  the Ozarks o f  Missouri and Arkansas, the many seeps and springs o f Kansas’ 
Ozark Plateau run clear and cool over gravel-covered stream beds.
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Figure 2. Generalized Physiographic Map of Kansas.
In the central eastern portion of the state are the famous Flint Hills o f Kansas, 
which stretch from W ashington County in the north southward into Oklahoma where they 
are known as the Osage Hills (Wilson & Bennett, 1985). Like the Ozark Plateau, the Flint 
Hills have remained relatively untouched by the plow as cultivation has been impractical 
due to the close proximity o f the underlying bedrock to the surface and the steep stream 
banks (Self, 1978). It is a good thing, too, for this segment of tall-grass prairie is all that 
remains of an ocean o f prairie that once stretched from Canada south into Texas, and 
west from Kansas to the Rockies. The Flint Hills are characterized by flat tops of uniform 
elevation, with rounded shoulders leading down steep descents into flat stream valleys
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(W ilson & Bennett, 1985). This region offers the greatest topographic relief o f any 
province in the state (Bare, 1979).
The Flint Hills streams run pure and clean through the limestone. Fed by over 
thirty inches o f  annual precipitation, they provide habitat to some colorful fish, including 
the redbelly dace and duskystripe shiner (Madson, 1985). Big bluestem, little bluestem, 
Indian grass, and switchgrass dominate the tall-grass prairie, m aking it some o f  the finest 
grazing land in the United States (Bare, 1979).
In the northwest com er o f  the state, the portion that receives the least rainfall and 
generally the shortest growing season, is the Arikaree Breaks, a part o f  the High Plans 
physiographic province. The High Plains is a region o f vast flatlands covering the 
western third o f  the state. Topographic relief in the province is restricted to the stream 
valleys, such as the Arikaree Breaks.
The extremely rugged Arikaree Breaks is a very scenic area, with sharp 
interruptions in the topography where the Arikaree and South Fork o f  the Republican 
River and its tributaries have carved into the sand, silt, and clay soil. The region is 
noticeable for its lack o f  trees, and the short grass vegetation o f  the area is dominated by 
buffalo grass and blue grama and other drought resistant species capable o f  tolerating the 
wind, sun, and minimal rainfall (Bare, 1979).
This overview o f  the Ozark Plateau, the Flint Hills, and the Arikaree Breaks o f  the 
High Plains provides only a glimpse o f  the state’s landscape. A tour o f  all eleven 
physiographic provinces would be entirely appropriate in another context. Indeed, m any 
o f  the hidden treasures o f  the state, from the 19,000-acre Cheyenne Bottoms wildlife 
management area to the Marais des Cynges National W ildlife Refuge, are natural
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wonders w orthy o f further literary exploration. In addition, the flora and fauna, 
topography, and geology o f  the state are only minim ally explored. This is because the 
focus o f  this work is at a lim ited geographic scale, where the magnificent diversity and 
variety o f  the state’s natural environm ent is most noticeable.
The m any streams and rivers o f  the state offer a tremendous variety o f  natural 
settings. It is in these running waters that some o f the state’s most remarkable natural 
flora and fauna are located. The stream valleys course through m any geographic regions, 
providing a topographic break from the typical flat nature o f  the state. They are 
microclimates, or flowing ribbons o f  habitat. They provide a remarkable natural setting in 
which to enjoy a recreational activity. But the state’s rivers and streams provide more 
than a mere setting or backdrop for an outing as they provide a new perspective through 
which to view, experience, and enjoy the Kansas landscape.
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Chapter 3 
KANSAS RIVERS
In his influential article. Governmental Expansion o f  Recreational Water Use 
Opportunities, Robert Abrams stated: “the decision-maker m ust have an adequate 
information base consisting o f  two primary components: an account o f  public demand 
and an accurate census o f  the resource base” to justify  opening a water to public use 
(1980, p. 188). W hile his larger suggested model o f  government action is inappropriate 
under the current context, A bram s’ insight into the necessary justifications for 
government action is poignant. This chapter explores the resource base under 
consideration, providing an overview o f  past commentaries and evaluations o f  Kansas’ 
rivers and streams, their natural settings, and their value to various recreational pursuits. 
The following chapter will examine the nascent but growing public demand for river 
recreation opportunities in Kansas.
A premise o f this work is that the rivers o f  the state hold the capacity as a new 
recreational resource to provide a variety o f  recreational opportunities. A goal o f 
recreation planners is the provision o f a variety o f  recreation opportunities so that the 
recreator m ay realize expected outcomes. Kansas' rivers flow through a variety o f 
settings and larger landscapes, and could potentially provide the public with access to 
some o f  the best scenery and m ost natural environments the state has to offer. Rivers are 
also a natural recreation corridor that allow for extended, landscape oriented recreational 
trips, as opposed to the current supply o f  intensive use, lim ited acreage sites available to 
the public. The rivers o f  the state are an unutilized, unappreciated recreational resource
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that, i f  properly developed, could m eet the demands o f  the Kansas public for a range o f 
recreational opportunities across a variety o f  landscapes.
Assessing the value o f  rivers for recreational opportunities is an important 
component o f  developing a river recreation program. Planners must have complete 
information regarding the aesthetic, environmental, biological, and other important values 
that relate to the recreational potential o f  the resource. Decision-makers likewise must 
understand the resource so that sound policy decisions m ay be made based upon the best 
available information. As discussed in the introductory chapter, such evaluations will 
allow recreation planners and decision-makers to engage in a deliberate process designed 
to open select river segments based upon the optimal expenditure o f  public resources and 
coordination o f  public demand and river supply.
W hile numerous evaluations exist, few have been conducted recently. This is a 
shortfall that m ay impede the efforts o f  recreation planners attempting to develop stream- 
based recreation opportunities. This chapter explores the resource base under 
consideration, providing an overview o f  past commentaries and evaluations o f  K ansas’ 
rivers and streams, their natural settings, and their value to various recreational pursuits. 
Hopefully, a review o f  past evaluations, along with a review o f  a w idely used planning 
tool, the Recreation Opportunity Spectrum, will provide some direction to recreation 
planners.
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Kansas R iver Assessments
There exists some 134,338 m iles o f  interior streams in Kansas, eighteen percent 
o f  which are perennial stream miles, while the rem ainder are intermittent (KDHE, 2000). 
Kansas streams, at 485,000 acres, account for a water resource and a potential 
recreational resource that is three tim es the acreage o f  all the state’s reservoirs together 
(KPRA, 1985) and 15 times larger than the combined acreage o f  all the state’s parks 
(Figure 3).
The two major watercourses o f  the state are the Kansas River and the Arkansas 
River. The Kansas, along w ith the M arais des Cygnes, is a tributary o f  the Missouri, 
while the Missouri and Arkansas rivers flow into the M ississippi (Huber, 1978). The 
Arkansas River is the only river w ith its origins in the mountains. The rem ainder o f  
K ansas’ rivers are formed in the rain shadow o f the Rocky M ountains (Madson, 1985).
Kansas rivers are trem endously diverse, their characteristics usually determined 
by the environment through which they flow (Huber, 1978). Because they flow through a 
variety o f  landscapes, m any are quite different in structure, condition, and the quality o f 
the habitat they provide. For instance, in the northeast portion o f  the state, the Kansas 
River, the state’s namesake and m ain water artery, flows wide and shallow, with 
numerous islands and sand deposits. In the southeast comer, swift little Shoal Creek 
bubbles along from pool to pool, offering the greatest diversity o f  fish o f any river in the 
state (Madson, 1985). Other streams m ay be similar to either o f  these two, or they m ay be 
quite different. The variance betw een stream settings is rather remarkable for a state 
presupposed to be m onotonous in aesthetic quality.
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M any wonderful streams flow through different com ers o f  the state. In 1979, Ken 
Bm nson, a state stream biologist, wrote an article for Kansas Fish and Game listing the 
seven best streams in the state. One o f  the streams he listed was the Chikaskia River, a 
stream representing the best o f  the shifting sand-bottomed streams o f  the high plains. The 
Chikaskia contains exceptional water quality and aesthetic appeal, with shifting sandbars 
and cottonwoods lining its banks. This spring-fed watercourse is rich in aquatic life and is 
home to deer, wild turkey, and wood duck (Madson, 1985).
The Fall R iver drains the tallgrass prairie o f  the Flint Hills, and is a clean and 
clear river running through switchgrass, Indian grass, and big and little bluestem. 
Downstream o f  the Flint Hills, the stream runs into a floodplain with bottom land timber 
stands o f walnut, oak, and sycamore (Madson, 1985).
Shoal Creek is, according to Brunson, “the prettiest little stream in Kansas”
(1979, p. 8). Running through the Ozark Plateau, its clear waters support a great variety 
o f  plant and animal life, including the only native strain o f  smallmouth bass in the state 
(Madson, 1985). Shoal C reek’s succession o f  pools and ripples supports eighty different 
species o f  fish, along w ith numerous amphibians, reptiles, and plants, and is a great little 
stream to canoe.
It would be possible to dedicate the rem ainder o f  this section to the various 
streams o f Kansas and each o f  their unique features. Indeed, a single stream could fill an 
entire report i f  examined and evaluated in enough detail. However, m any other issues 
demand attention, so the discussion must focus on the resource at the macro level.
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Figure 3. Map o f the major waterways o f Kansas. Note ihat many small streams are not recognized on the map.
State and federal agencies have assessed the various recreational qualities o f 
m any Kansas rivers. These assessments include the scenic qualities, the value o f the 
fisheries, and the recreational potential o f  the river resources in the state. ̂
One o f  the earliest and m ost successful efforts to inventory and classify streams as 
a recreational resource occurred in 1970. N ighswonger (1970), under the auspices o f  the 
Joint Council on Recreation, developed a m ethodology for evaluating the scenic quality 
and recreational value o f  Kansas streams. N ighswonger developed specific rating criteria 
to inventory, analyze, and evaluate both the intrinsic and extrinsic values associated with 
the river resource. He limited consideration under his evaluation technique by first 
examining the river to see i f  it m et his three criteria: certain w ater characteristics, 
landscape diversity, and the presence o f  forest vegetation. Once these criteria were met, 
N ighswonger applied a recreation resource inventory field guide to four test rivers. The 
inventory consisted o f  twenty resources that are rated (where necessary) and then given a 
numerical evaluation ranging from one to twenty based upon their contribution to the 
aesthetic quality and recreational usability o f  the location. Tabulated scores allowed a 
direct comparison between each study area.
Nighswonger determined that his methodology provided an accurate and specific 
method for inventorying the river recreation resource, and allowed for a relative 
comparison between evaluated sites. State planners expanded his study in four 
subsequent Kansas Planning for Developm ent Reports (No.s 35-III, 38-111, 48-111, 50-11). 
These planning reports covered selected streams and rivers across the state, and
’ Other river resource evaluations likely exist. However, for various reasons, efforts to locate these 
inventories have been unsuccessful.
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represented a first step toward a comprehensive evaluation o f  the stream recreation 
resource.
In October o f  1979, the Kansas Parks and Resources Authority (KPRA) published 
Kansas Streams -  A  Special Studv. Based on previous stream surveys and utilizing the 
Nighswonger methodology, the study served as an overview o f  streams in all 105 
counties and their potential as recreational resources. The KPRA recognized that the best 
streams were located in the eastern third o f  the state and m ade a num ber o f 
recommendations for opening these streams to recreational use.
One important recom mendation m ade by  the KPRA was that the state should 
focus efforts on developing recreational opportunities along those streams that comprise 
the upper reaches and the flood pool o f  the state’s reservoirs. Flood pool lands are 
generally held open as public lands and m ay represent readily available resources for 
public access and recreational use. These stream stretches included the Saline River 
above W ilson Reservoir, the Big and Little Blue Rivers above Tuttle Creek, the Smoky 
Hill River above Kanopolis Reservoir, the Fall R iver above Fall R iver Reservoir, the 
Verdigris above Toronto Lake, the Delaware River above Perry Lake, and the Ninnescah 
above Cheney Lake.
The 1979 study also suggested focusing state access efforts on the best private 
streams for river recreation in the state, including: Shoal Creek, Spring River, M edicine 
River, Lyon Creek, M ill Creek, Caney River, Cottonwood River, Pottawatomie Creek, 
and the Republican River. Indeed, this work recom m ends a similar focus, with efforts 
restricted to the few streams providing the best recreational opportunities.
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In 1981, M oss and Brunson evaluated 705 streams or reaches to determine their 
value as fisheries. The authors rated each stream or segment in one o f four categories 
based upon a six criteria classification system that included fishery characteristics, 
angling use, water quality, stream uniqueness, riparian association, and the sensitivity o f 
the area to disturbance. M oss and Brunson found that 603.8 miles in twenty-four stream 
reaches qualified for the Highest-Valued Fishery Resource category. The authors 
classified another 287 streams or reaches (6,987.1 miles) as High-Priority Fishery 
Resources, and 299 streams or reaches (5,285.1 miles) as M oderate Fishery Resources.
Currently, the Kansas Department o f  W ildlife and Parks (KDW P) is conducting a 
survey o f  city and county recreation department water-based facilities. KDW P will 
combine these data w ith existing information on state and federal facilities to develop a 
baseline o f  current supply. According to KDW P, they will use the information in 
coordination with a planned statewide survey o f recreation demand to target development 
funds.
The federal government has also jo ined the effort to evaluate and inventory 
K ansas’ stream resource. Section 5(d) o f  the 1968 National W ild and Scenic Rivers Act 
(16 u  s  e .  1271-1287) required that all federal agencies, in any planning activities 
involving water and land related resources, give consideration to potential wild, scenic, or 
recreational river areas. In order to m eet Section 5(d) requirements, the National Park 
Service has compiled and currently m aintains a Nationwide Rivers Inventory (NRI). 
According to the National Park Service’s website on the NRI, the NRI is “a listing o f  
m ore than 3,400 free-flowing river segments in the United States that are believed to 
possess one or more outstandingly rem arkable’ natural or cultural values judged to be o f
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more than local or regional significance.” The NRI utilizes eight eligibility criteria to 
determine whether or not a river segment possesses the ‘Outstandingly Remarkable 
V alues’ necessary to be listed on the NRI database.
In 1982, the National Park Service listed several Kansas river segments on the 
NRI (Appendix). The current database includes a description o f  each river segment, and 
details the location, length in miles, and the remarkable values o f  the stretch o f  river. A 
num ber o f  the river descriptions note the value o f  the river segment for canoeing. In 
particular, the NRI lists the Caney, Chikaskia, Fall, Kansas, Lyon, and Spring Rivers, and 
Mill, Shoal, and Grouse Creeks as good to exceptional seasonal or year-round canoeing 
rivers. M ost river segments listed possessed a variety o f scenic or recreational qualities, 
such as excellent fishery and wildlife habitat, good riparian vegetation, strong flows and 
clear waters, or some historic significance.
A  num ber o f  assessments have been conducted on m any different facets o f the 
stream resource. These assessments should not be disregarded. Rather, in future 
assessment efforts, planners should incorporate these studies based upon their 
contribution to the evaluation o f  a river segment as a recreational opportunity. This work 
focuses on providing river recreation because rivers represent opportunities for diverse 
activities in a range o f  settings. If  rivers were evaluated m erely for their aesthetic 
qualities, for instance, then those rivers chosen for public use would likely be more 
similar rather than diverse in nature.
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Assessm ent M ethods — the Recreation Opportunity Spectrum
The supply o f  river recreation opportunities is based upon m uch more than the 
mere m ileage and acreage o f  waters. Recreation resource assessments m ust incorporate 
those elements that planners believe are m ost important to the recreating public. This 
assessment m ay be based upon current knowledge o f  recreation demand, as well as the 
understanding that quality in outdoor recreation requires that planners provide a variety 
o f recreational experience opportunities. As such, river resource assessments and 
inventories should incorporate those essential elements that are driving participants to the 
rivers in search o f  recreation experiences. These essential elements can best be described 
as activities, settings, and experiences.
State planners need to develop a planning framework specific to their 
requirements. M any general frameworks are available, such as the Recreation 
Opportunity Spectrum and the National Park Service General M anagement Planning 
Process. The Recreational Opportunity Spectrum (ROS) is an excellent general guide for 
developing a planning framework. Note that this work is not a planning document, but 
rather a descriptive evaluation o f  the current river recreation environment. However, as a 
consideration o f  the stream resource inventory, it is important to consider an evaluation 
and planning m ethod that accurately reflects one o f  the central premises o f  this paper: 
that rivers should be opened to public recreation because they present the possibility o f 
providing a variety o f  recreation opportunities. The ROS method is based largely upon 
this premise.
34
A central tenet o f  ROS is that planners best offer opportunities for quality 
recreation experiences by providing a variety o f  recreation opportunities (Brown, 1989). 
Based on the behavioral definition o f  recreation developed by Driver and Brown and 
reviewed in the introduction, the ROS emphasizes management decisions that provide a 
range o f opportunities for different activities in different settings so that participants may 
realize desired outcomes (Driver & Brown, 1978; Driver et al., 1987). Although it is the 
recreator who actually produces the experience (Brown, 1983), under the ROS 
framework managers m ay m ake these desired outcomes m ore likely by providing the 
appropriate combination o f  settings and activities.
Driver and Brown (1978) articulated a four-level hierarchy o f recreation demand. 
Under the hierarchy, recreators can be understood as demanding ( 1 ) opportunities to 
participate in selected activities, (2) in preferred settings based on the social, physical, 
and managerial characteristics, (3) so they m ay realize satisfying experiences, (4) that 
result in short and long term benefits. M anagers focus actions on levels one through 
three, arranging these elements m ost commonly across a spectrum o f  opportunity classes.
It should be noted that the ROS opportunity classes were developed for wildland 
recreation management. As such, some have suggested that river planners would be better 
served if  they changed the ROS classes to focus m ore specifically on those attributes and 
qualities specific to river settings (W ollmuth, Schomaker, & Merriam,1985).
River managers have successfully applied the ROS framework to recreational 
rivers. Zachman (1984) reported on the M innesota Departm ent o f Natural Resources 
(M DNR) use o f the ROS to classify 1,278 segments o f  M innesota’s rivers. The M DNR 
modified the ROS classes to better reflect the cultural values o f  the river segments, and
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developed appropriate m anagem ent strategies based upon five different opportunity 
zones. The opportunity zones include classifications such as ‘natural/rural in forest’ and 
‘agriculture’ and reflect the range o f  land use along the river segments. The M DNR will 
manage to either preserve or change the cultural characteristics through the use o f 
buffers, riparian easements, scenic easements, and development rights in order to 
preserve appropriate settings.
Stokes et al. (1984) reported on sim ilar efforts to apply the ROS to the Flathead 
Wild and Scenic River in Montana. Like the M DNR, Flathead River planners modified 
the original six ROS opportunity classes to better reflect available river opportunities, and 
relied on the ROS concepts o f  activity, settings, and experiences to inventory existing 
conditions and design appropriate m anagem ent plans.
The ROS incorporates the m ost essential elements o f our current state o f 
knowledge o f  outdoor recreation. The ROS framework allows planners to look beyond 
the activity, and consider the significance o f  the setting in which the activity takes place. 
Further, ROS, incorporating a behavioral approach to recreation, allows planners to 
inventory and manage based upon the understanding that recreators are psychologically 
driven to have recreation experiences that fulfill underlying motives and needs. Planning 
and providing a variety o f  recreation experience opportunities will allow planners to 
provide quality outdoor recreation opportunities.
Understanding the availability o f  the river resource is an important consideration 
for recreation policy planners. Decision-m akers m ust have complete and accurate 
information about the resource, with an evaluation and inventory o f  the resource based 
upon the exact goals o f  the policy. The goal o f  any recreation policy should he on
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developing recreation opportunities within those stream resources that offer the greatest 
variety in recreation opportunities. This goal requires a stream resource evaluation that 
incorporates all o f  the aspects o f  the river environment that shape the recreation 
experience.
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Chapter 4
DEMAND FOR OUTDOOR RECREATION
Along with a comprehensive evaluation o f the river resource, recreation planners 
and decision-makers must have some accounting o f  the demand for river-based 
recreational opportunities. Decision-m akers need an accurate census o f  the demand factor 
to measure public interest in the resource, justify  budgets, and engage in legislative 
business on the public’s behalf. Recreation planners require information on public 
demand to determine which river segments m ay be utilized to meet specific activity and 
setting preferences. This information m ay be valuable in other ways as well. For instance, 
if  demand is particularly high in one specific locality, legislators from that area may 
prove more responsive to constituent demands, while recreation planners m ay see a need 
to provide more opportunities in neighboring areas to alleviate crowding. For these 
reasons and m any others, an accounting o f  the demand for river recreation is an important 
component o f  any recreation policy.
By m ost measures, the Am erican public’s appetite for outdoor recreation 
opportunities is healthy and growing. Following the Second W orld W ar, increasing 
affluence, leisure time, and m obility started a boom cycle in outdoor recreation 
participation. Government planners rushed to respond to rising recreation demand with 
program s such as National Park Service D irector Conrad W irth’s “Mission ’66,” and the 
U.S. Forest Service’s “Operation Outdoors.” These and similar programs rejuvenated our 
national parks, placed recreation budgets on firmer footing, and opened our nation’s lands
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to an eager public. Although some question the wisdom o f  programs that encouraged and 
facilitated the rush to the great outdoors, noting that planners were unprepared to address 
the inevitable problem s o f  crowding and environmental degradation, the fact remains that 
the public continues to demand opportunities to visit and enjoy the outdoors.
Exact measures o f  this public demand for outdoor recreation may appear startling. 
For instance, the 1962 Outdoor Recreation Resources Review Commission estimated that 
demand for outdoor recreation land use would triple by 2000. This mark, however, was 
surpassed as early as 1983 as recreation participation by Americans continued to rapidly 
expand (Teasley et al., 1997). In 1995, 94.5 percent o f  the adult public participated in 
some form o f  outdoor recreation (Cordell, Lewis, & M cDonald, 1995). The trend shows 
no sign o f slowing, w ith participation rates in m any different recreation activities 
projected to continue increasing through 2050 (Bowker, English, & Cordell, 1999).
M any factors have contributed to the rapid growth in recreation demand. As 
disposable incomes rise, and people becom e increasingly concerned about their physical 
and mental health, the public seeks escape from the stress o f  work and urban life through 
participation in outdoor recreation (Szwak, 1988). I f  macroeconomic statistics continue to 
trend upward, the public’s appetite for outdoor recreation could rapidly spiral well 
beyond the capacity o f  the nation’s current recreation land supply (Reiling & Bergstrom, 
1995).
Kansans are no different than their neighbors across the nation, with m ost 
Kansans participating in some form o f  outdoor recreation. According to Hardt, in 1990 
nearly 88 percent o f  all Kansans over 16 years o f  age participated in outdoor recreation 
activities. As illustrated in Figure 4, wildlife observation, day use, fishing, and trail use
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Figure 4. Statewide Participation Rates by Kansans, age 16 and older (Hardt, 1990)
are popular activities across the state. Duda (1994) reported similar findings, with 
wildlife observation, fishing, camping, and boating receiving the largest num ber o f 
responses from Kansans over the age o f  18. A  1991 state park visitor survey reported that 
camping, hiking, and fishing were the m ost popular activities o f  park visitors (KDWP, 
1991), and in 1996 alone over 5.8 m illion Kansans visited state parks (KDW P, 1998).
Like other outdoor recreational activities, river recreation is increasing in 
prevalence and popularity, and the specific river activities o f  fishing and boating remain 
two o f  the most popular activities in the nation. The 1994-1995 National Survev on 
Recreation and the Environment reported that 24.2 m illion people paddled a canoe, 
kayak, or raft in 1995 (USDA, 1995). Bowker, English, and Cordell (1999) predicted that
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nationally participation in canoeing will continue to increase over the next 55 years, and 
fishing participation will increase approximately 36 percent (in num ber o f participants, 
days, and trips) over the next 52 years.
These trends are evident in Kansas as well. According to the U.S. Fish and 
W ildlife Service (1998), 364,000 Kansans over age 16 spent a cumulative total o f  6.3 
m illion days fishing in 1996, spending over $180 million on trip and equipment related 
expenses. Further, Hardt (1990) reported that engagement in boating is both increasing in 
demand as well as variety o f  demand. Canoeing and kayaking are both expected to 
becom e increasingly popular activities in Kansas.
Clearly, Kansans enjoy their water based recreation facilities. The U.S. Army 
Corps o f  Engineers administers over 20 water-based facilities in Kansas. These facilities 
provide a significant resource for recreation participation, with users enjoying activities 
ranging from fishing and hunting, to camping, boating, and wildlife observation. The 
Kansas City District o f  the Corps recorded over 12 million visits to the district’s 18 
reservoirs in 1999. The reservoirs by larger cities experienced the majority o f  visits, with 
844,715 visits to Clinton Lake outside Lawrence and nearly 1.3 million visits to Tuttle 
Creek in Manhattan.
Although current data indicate a strong demand by the Kansas public for outdoor 
recreation activities in general and river recreation in particular, the potential demand for 
river recreation is yet unrealized.
National recreation participation trends indicate that canoeing is growing in 
popularity, and remains m ore popular in states other than Kansas. As illustrated in Figure 
4, canoe and kayak use at first appears to be limited in Kansas, with a participation rate o f
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only 5.1 percent (Hardt, 1990). However, this is not due to limited interest in the activity, 
but m ore likely to the limited availability o f  opportunities. Indeed, public meetings held 
in conjunction w ith the Kansas River Recreation Studv planning process indicated that 
wildlife observation and canoeing are popular activities (KDCH, 1998). Based on 
population, the Kansas River study team estimated that 113,000 Kansans would 
potentially participate in canoeing and kayaking activities, indicating that this number 
would rise i f  the state were to provide more opportunities. This estimate, however, should 
be revised upwards for two reasons.
First, river recreation demand in Kansas is unrealized due to limited opportunities. 
W hile the participation rate is only 5.1 percent in Kansas, studies place canoeing 
participation rates at around 7 percent nationally, and at 11.4 percent in states with 
developed stream access programs (KDCH, 1998). Using the Kansas River study team ’s 
population numbers, and a national average participation rate o f  7 percent, demand for 
canoe recreation alone could easily reach 155,246 users. M any o f  Kansas’ neighbors 
actively prom ote their river recreation programs, and the states o f  Missouri and Arkansas 
attract a num ber o f Kansans interested in their river amenities. It is not unreasonable to 
assume that participation rates would rise in Kansas if  planners provided additional river- 
recreation opportunities.
A second reason estimates should be revised upwards is that planners are too 
narrowly defining river recreation. A  developed river recreation resource provides for 
opportunities other than canoeing. For instance, according to most surveys o f  outdoor 
recreation participation in Kansas, fishing and wildlife observation are the m ost popular 
activities. The U.S. Fish and W ildlife Service (1998) reported that 364,000 Kansans
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participated in fishing, while another 592,000 residents and 250,000 nonresidents 
participated in wildlife observation, w ith combined total expenditures exceeding $285 
m illion in 1996 alone. The KDW P (1991) reported that streams account for 20 percent of 
the fishing pressure in the state, while rivers and marshes are some o f the most popular 
plaees for bird watching and wildlife observation. The significance o f  these numbers is 
that the river resource provides outstanding opportunities for all three o f these activities — 
canoeing, fishing, and wildlife observation. Indeed, i f  river recreation opportunities were 
properly developed, planners could expect m any more users than the estimated 113,000 
canoeists. River recreation opportunities m ay m eet the demand for a significant and 
diverse portion o f the recreating public in Kansas.
An important issue when estimating river recreation demand centers on the nature 
o f  the recreation development. Clearly, river recreation development does not limit the 
scope o f  a river recreation program  to limited ingress and egress sites; nor does it 
m andate developed camping facilities and extensive trail development. The overall 
demand for river recreation will be based upon the level o f  development o f the river 
resource and the num ber o f  activities allowed. The numbers estimated above are based on 
the m ost limited form o f  river recreation development, and could again be revised if  more 
extensive recreation development were anticipated.
Demand does exist for use o f  the state’s rivers and streams. This demand may be 
strongest in the canoe and kayak communities, but it is unlikely that, i f  given the 
opportunity, the demand will be limited to this small group. W ith an outdoor recreation 
participation rate o f  88 percent, the potential demand for river recreation opportunities is 
lim ited only by the scope o f  the river development strategy.
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Unfortunately, some serious obstacles exist to the development o f  river-based 
recreational opportunities in Kansas, the most substantial o f  which is state water law. 
This issue is explored in detail in the next chapter.
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Chapter 5 
WATER LAW IN KANSAS
The biggest impediment to the public’s use o f  Kansas waterways is state water 
law. Through the courts, Kansas has adopted a water rights regime that places the non­
consum ptive use o f  non-navigable waterways under the control o f  the riparian interest. 
The courts further compounded this problem  for the public non-consumptive user by 
adopting as state law the strict federal interpretation o f  navigability as expressed in 
United States v. Holt State Bank  (1926). The significance o f these and other court 
decisions is that in Kansas the non-consum ptive use o f the vast m ajority o f all waterways 
is under the dom inion o f  the private property owner, a property rights regime that greatly 
limits the recreational interests o f  the Kansas public.
As a general rule, public rights attach most strongly to those items that are 
publicly owned or controlled. This is true o f  public rights to waterways in Kansas. While 
certain public interests m ay attach to all waters, the recreational use o f  a waterway is a 
public right only in those waterways owned by  the state. This is the relationship that 
haunts the recreating public; in Kansas, there is no public recreational right to waters 
others than those owned by  the state.
Several issues require detailed explanation, and an interrelationship between 
seem ingly unrelated elements needs unraveling. The m ajor elements involved in this 
relationship are the ownership o f  the bed o f  a waterway, the public trust doctrine, and the 
concept o f  a navigable water. These elements require an overview not only o f  state law, 
but also o f  their antecedents in federal common law. Indeed, m any o f  our contemporary
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w ater rights doctrines, such as navigability and the public trust doctrine, date at least to 
early Rome. Thankfully, a lengthy reconstruction o f  the historical record is unnecessary. 
Rather, a b rie f explanation o f  these three concepts — river bed title, navigability, and the 
public trust — will provide a contextual understanding o f  the nature and scope o f  the 
public’s right, or lack thereof, to use and enjoy a vast natural resource, the free flowing 
waters o f  the state o f  Kansas.
Before beginning, an important distinction must be made regarding the primary 
topic; river-based recreation. To understand w hy recreational activities are subject to the 
ownership o f  the bed o f  a w aterway requires a b rief review o f  water rights and the 
difference between consum ptive and non-consumptive uses. First, it must be made clear 
that individuals cannot ‘ow n’ the water in a river (Plummer, 1981). Rather, states 
generally establish w ater rights systems under which an individual or party m ay acquire 
the right to use an amount o f  w ater in a waterway. This is known as an usufruct, or a use 
right (W adley, 1987).
Not all uses o f  w ater are treated in the same manner, however. W ithout going into 
a detailed overview o f  the water rights allocation system in Kansas, it is sufficient to state 
that an usufruct m ay be obtained for a consumptive water use only. Consumptive uses are 
generally distinguished from non-consum ptive uses by a physical change in the flow o f 
the water itself, either through a withdrawal o f  a quantity o f  water from the watercourse, 
or through a change in the quantity or quality o f  water available to others. Irrigation is a 
good example, as is the industrial use o f water. Such consum ptive uses require a perm it 
and are subject to the regulations guiding the state’s water rights allocation system, 
regardless o f  where they take place.
46
Non-consum ptive uses, on the contrary, do not fall under a water rights allocation 
system, as these uses do not alter or diminish the quantity or quality o f  water available to 
other users. Recreation is a non-consum ptive use. In Kansas, individuals cannot obtain a 
w ater right for non-consum ptive uses such as recreational boating, swimming, and 
fishing. Unlike consumptive uses, non-consum ptive uses are subject only to the interests 
o f  the river bed owner. Therefore the location o f  the recreation opportunity matters a 
great deal.
The issue o f  bed ownership and control o f  a river is a significant issue for non­
consum ptive users. In Kansas, the rights o f  the recreating public attach only to public 
waters, while public recreational rights to private waters are limited. The imperative issue 
for the recreator is what factors m ake a river public rather than private.
Origins o f  M odem  W ater Law
There exists a relationship in Am erican law between the navigable capacity o f  a 
waterway and the rights o f  the public to m ake use o f  that waterway. I f  a waterway is 
navigable, its title vests with the government, or more properly, the people, and is then a 
public waterway. This title is held by the government for the benefit o f  the people. 
Further, the government is incapable o f  alienating the public’s interest as titleholders o f 
the riverbed. The public’s interest includes such things as the rights o f  navigation and 
fishing. This is the public trust relationship, a relationship that dates back at least to 
Rome, and evolved under English comm on law to become a powerful legal right in
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America. This relationship shall be explored in greater detail to provide the legal context 
in w hich the future o f  river recreation in Kansas m ay be considered.
M any commentators cite the Institutes, part o f the Corpus Juris Civilis ordered 
written by Emperor Justinian in 528, as evidence o f common ownership o f  the waters 
(Stevens, 1980). It is in this text that scholars find the Roman concept that certain natural 
things, such as air and running water, were beyond the scope o f  hum an ownership. It is 
clear however that Rom an law did distinguish between “public” and “private” rivers, and 
that certain public rights were m ore likely to be associated with those rivers deemed 
“public” (MacGrady, 1975). And as in America, Roman law made a distinction between 
“ownership” and “use.” W hile there were public waters in which public rights attached, 
in private waters, the owner, while not owning  the water, had exclusive rights to use the 
water (M acGrady, 1975).
The question then is what factor served to make a river public rather than private. 
In Rome, the size or type o f  stream was one determining factor. For instance, perennial 
rivers were not subject to private ownership (MacGrady, 1975). Roman government held 
title to and protected these rivers to ensure, among other things, a public right o f 
navigation.
The issue o f navigation grew increasingly important as societies industrialized. 
Seventeenth and eighteenth century England presents a good example. Under English 
common law, navigable rivers, or those capable o f  floating a craft for purposes o f 
commerce, were protected and often owned by the crown. Abrams (1980) associated this 
crown protection w ith England’s emphasis on commercial navigability and the needs o f
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industry to enjoy unobstructed access and transport across waterways. The crown limited 
the ability o f  riparian owners or private interests to make exclusive use or obstruct a 
waterway.
This crown protection and ownership o f  navigable waters for public benefit 
eventually m atured into a perm anent but restricted crown interest in navigable waters. 
This m aturation was largely due to the sentiments o f  some early English treatise writers 
who, reading Rom an law, believed that certain enduring public rights attach to public 
waters. M ost notable amongst these writers was Henry o f Bracton (c. 1210-1268) who, 
while claim ing that the crown had sovereign authority over the beds o f  the waters, also 
stated that this sovereignty was limited because the crown could not part with “all things 
which relate peculiarly to the public good” (Stevens, citing Bracton, 1990, p. 198). This 
claim o f  a perm anent public interest in crown controlled waters, although contorted from 
English legal reality, was eventually adopted in America, where the trinity between bed 
ownership, navigation, and the public trust would be completed.
W ater Law in America
U pon declaring independence from the Crown, the original thirteen American 
colonies claimed the rights to the beds o f  the navigable waterways within their territories. 
As C hief Justice Roger Taney, speaking for the court in Martin v. Waddell (1842) stated, 
“For when the Revolution took place, the people o f  each state became themselves 
sovereign; and in that character, hold the absolute right to all their navigable waters and
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the soils under them for their own comm on use, subject only to the rights since 
surrendered by the Constitution to the general government” (41 U.S. 410).
C hief Justice Taney also articulated a second important legal principle. In Martin 
V. Waddell, Taney stated, “dom inion and property in navigable waters, and in the lands 
under them  [were] held by the king as a public trust” (411). Taney determined that this 
trust served the English people b y  restricting the k ing 's prerogative to grant these 
properties to individuals, declaring instead that the king had never, nor could he ever, part 
w ith the submerged beds o f  navigable rivers.
Although recently some scholars have taken exception to his reading o f English 
law (M acGrady, 1975), Taney’s decision is significant for two reasons. First, it clearly 
enunciated that the beds o f  navigable waters are the sovereign lands o f  the state. Equally 
important, however, was Taney’s be lief that these rivers were held in trust by the English 
king, and therefore were now held in trust by the people o f  the colonies. This trust 
relationship meant that the people, as sovereign, were now incapable o f  parting with 
these rights.
The strength o f  the public trust doctrine is best expressed in the case o f  Illinois 
Central Railroad Co., v. Illinois (1892), where the court declared: “It [the riverbed] is a 
title held in trust for the people o f  the state that they m ay enjoy the navigation o f the 
waters, carrying on commerce over them, and have liberty o f  fishing therein freed from 
obstruction or interference o f  private parties” (146 U.S. 452). And further, “Such 
abdication [of trust lands] is not consistent with the exercise o f  that trust which requires 
the governm ent o f the State to preserve such waters for public use” (453).
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The prem ise o f  the public trust doctrine is that access to public resources is so 
fundamental to society that the government must protect this public right. Sax (1970) 
noted three principles o f  the public trust doctrine. The first is that the public is not the 
property holders, but rather “certain interests are so intrinsically important to every 
citizen that their availability tends to mark the society as one o f  citizens rather than serfs” 
(p. 484). O f note are the rights o f  navigation and piscary (fishing), which are historic 
public rights adopted in America. The second principle is that the gifts o f nature’s bounty 
are held, or reserved, for the public by the government. The third and final principle is 
that it is incumbent upon the government to regulate water for the benefit o f  the general 
public so it remains available for their use.
Once the courts had established that title to the beds o f  navigable waters vested 
with the states,' it was only a short while before the Supreme Court was faced with the 
task o f  defining what exactly constituted a navigable waterway.
The early understanding in Am erica regarding English common law was that only 
tidal waters were considered navigable. This notion turned out to be wholly contrary to 
all existing evidence (M acGrady, 1975). Regardless, the commercial needs o f  the young 
United States demanded a new  understanding o f  this ancient concept. It was a simple and 
recognizable fact that the perceived common law test was too restrictive a concept to suit 
the geographical characteristics and economic needs o f  the new nation, as not enough 
rivers would have been affected by a tidal determination. By 1851, the Supreme Court 
had dismissed the tidal concept o f  navigability in the case o f  The Propeller Genesee 
C hief V. Fitzhugh.
' The principles o f  state sovereignty over navigable waters expressed in Martin v, Waddell were extended 
to all the states under the equal footing doctrine in the case o f  Pollard  v. Hagan (44 US 212 (1845)).
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Federal determinations o f  navigability serve three functions. The government 
relies on the first to determine the extent o f  federal commerce power, the second for 
admiralty jurisdiction, and the third to determine ownership o f the nation 's waterways. 
The navigability test imposes federal regulatory power over the waterway. This ultimate 
federal authority over navigable waters is known as the “navigation servitude.” Although 
the tests are similar in m any ways -  indeed the ownership, or title test is based upon the 
adm iralty test as established in the D aniel B all (1870) -  it is the title definition that is o f 
prim ary interest.
The United States Supreme Court first adopted the Daniel Ball test for title 
purposes in the 1922 case o f  Oklahoma v. Texas (Plummer, 1981). However, it was the 
1926 case o f  United States v. H olt State Bank  that established that the issue o f  state 
ownership o f  beds underlying navigable waterways was to be a question o f  federal law. 
Relying on The Daniel Ball, the court established the following criteria for determining 
navigability for title purposes:
The rule long since approved by this Court in applying the Constitution and laws 
o f  the United States is that streams or lakes which are navigable in fact must be 
regarded as navigable in law; that they are navigable in fact when they are used, 
or are susceptible o f  being used, in their natural and ordinary condition, as 
highways for commerce, over which trade and travel are or m ay be conducted in 
the customary m odes o f  travel on water (270 U.S. 56).
The rule articulated and reiterated in countless court decisions since is that 
navigability in fact is navigability in law. The court established the following criteria for 
determining navigability in fact. A  water body is navigable if:
(1) It is susceptible o f  use for purposes o f  navigation
(2) It was or is used for commerce
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(3) Uses for com m erce were possible under the water body’s natural and ordinary 
condition, and
(4) Commerce could have been conducted in the customary mode o f  travel
A  fifth element, that the above four conditions were met at the time o f  statehood, 
was added following the Utah v. United States decision in 1971.
W hat should be recognized by the above definition is that, during this historic 
period o f  w ater law development, the principal virtue o f  a w aterway was its ability to 
support commerce. Commercial waters alone were considered valuable; hence, a federal 
water law doctrine that protects and regulates the use o f  these waters. This point shall be 
raised again later in this chapter.
The federal definition o f  navigability has undergone some transformation over the 
past several decades. Frank and m any others have noted that the concept o f  navigability 
is “capable o f  m ultiple interpretations and definitions” (1983, p. 582). Frank cited the 
case o f  North Dakota  v. Andrus (1982) and several others and noted that recent federal 
opinions signal a more liberal reading o f  navigability and a broadening o f the federal title 
test. M ost o f  the decisions regard state challenges to federal regulation and ownership o f 
rivers, and have embraced the smallest type o f  watercraft, floating logs, and recreational 
floating to find a river navigable. This loosening o f  the federal standard o f  navigability is 
a significant issue and is based on a new interpretation o f  the river as a resource for more 
than commerce. This is discussed in more detail below.
Here then is the completion o f  the trinity in Am erican water law. Based upon 
English common law, the Supreme Court early determined that the title to the beds o f 
navigable waters would vest with each o f  the states. The states would hold this title as
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sovereign, subject only to the authority o f  the federal government to regulate commerce. 
Further, the states reserved these waters under the public trust doctrine for the benefit o f 
the public so that they m ight enjoy the unobstructed benefits o f  the state’s free flowing 
waters. And finally, the determining factor under which waters are found to be navigable, 
and therefore subject to state sovereignty and the public trust, was to become indisputably 
a m atter o f  federal law.
W ater Law in Kansas
W hat have been outlined up to this point are matters o f  federal law, not state law.
It is established federal law that a determination o f navigability subjects the waterway to 
federal regulatory powers and vests title to the bed o f  the waterway with a state. It is 
again a m atter o f  federal law that the public trust doctrine attaches to these water bodies. 
Finally, both matters hinge on the federal test outlined in the Holt State Bank  case. But 
what about those rivers that do not meet the federal navigability criteria? The fate o f 
these rem aining waters is at the m ercy o f  the individual states. Other than those waters 
that fall under the navigation servitude, w ater rights are largely a m atter o f state law. The 
states are free to create their own navigability test to determine which remaining 
waterways shall be subject to state sovereignty, private ownership, or any additional 
public rights. As discussed below, several states have been rather creative in their 
approach to state water law, finding public rights, a state interest, or both in every m anner 
o f  river flowing through their borders.
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W hy then the discussion o f  federal water law at all? The answer to this inquiry is 
at the center o f  the river-rights issue in Kansas. Kansas, through a series o f court 
decisions, adopted as the state test o f  navigability a definition identical to the strict 
federal test expressed in Holt. By doing so, the state adopted the premise that only those 
waters capable o f  supporting commerce m erit government protection. Following this 
logic, Kansas courts have limited the extent o f  the public trust and any related public 
rights (navigation and fishing) to the state’s navigable waters alone. The resulting 
situation is one in which the state has surrendered sovereignty over a tremendous natural 
resource: the free-flowing waters o f  the state. It is this parallel between the federal and 
state water rights trinity that bears exploration.
As discussed above, the public trust doctrine attaches to public rivers and ensures 
the public certain rights, particularly navigation and fishing. Further, the public trust 
doctrine requires that the state act as caretaker to protect the continued existence o f these 
public rights in public waterways. The Kansas articulation o f  the public trust doctrine is 
found in the case o f  Winters v. M yers (1914). In this case, the Kansas Supreme Court 
upheld the concept o f  the public trust doctrine in navigable waters, finding that the state 
could not divest itself o f  state-owned lands under a navigable river. Citing the established 
federal common law articulation o f  the public trust in Illinois Central (1892), the Winters 
court held that “The trust upon which such subm erged lands are held for the public 
purposes o f  navigation, fisheries, and the like cannot be relinquished to individuals” (140 
Pac. 1037).
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It is clear, however, that a public trust does not extend to the non-navigable waters 
o f  the state. The Kansas courts, tracking Illinois Central, have extended the public trust 
only to those waters in which the state holds title. Because Kansas chose the strict federal 
interpretation o f  navigability to serve as the state definition, the public trust is limited to 
only three waterways, the Kansas, Arkansas, and Missouri.
Although the federal test o f  navigability as articulated in the Holt State Bank  case 
controls determination for title and the extent o f  federal regulatory power, states are free 
to establish independent and individual tests o f  navigability for purposes o f  delineating 
public/private distinctions in rem aining waterways (Frank, 1983). In Kansas, the 
controlling case is Webb v. Board o f  Commissioners o f  Neosho County (1927).
At issue was the status o f  the Neosho River as a navigable waterway. In Webb, 
the court, citing Oklahoma v. Texas (1922) established the following definition for 
navigability:
Navigability in fact is the test o f  navigability in law, and that whether a river is 
navigable in fact is to be determined by inquiring whether it is used, or is 
susceptible o f  being used, in its natural and ordinary condition as a highway for 
commerce, over which trade and travel are or m ay be conducted in the customary 
modes o f  trade and travel on the water.
W hile the arrangement is slightly different, the definition is identical to that found 
in H olt State Bank. In Kansas, as at the federal level, navigability in fact is the test o f 
navigability in law. The court recognized this as far back as 1908 when, in the cases o f 
Kregar v. Fogarty, the court stated: “There is no legal fiction that a stream not navigable 
in fact is still to be held navigable as a m atter o f  law” (96 Pac, 847).
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As Plum m er noted (1981), the Kansas Supreme Court has never explicitly 
accepted the federal comm ercial navigability standard as the state standard. W adley 
(1987) however appropriately noted that although the Webb decision predated the federal 
title test articulated in the 1926 H olt State Bank  case, “it appears to track the federal title 
test in all relevant areas” (p. 31). Indeed, the United States Supreme Court in The Daniel 
B all (from which the H olt court adopted its position) relied upon the same decision -  the 
Oklahoma v. Texas case — as did the Kansas court in Webb.
It is clear, then, that by  adopting the federal title test, the state has greatly limited 
the breadth o f  state sovereignty over an important natural resource. The public does not 
receive the full benefits o f  the public trust doctrine in non-navigable waters. Had Kansas 
adopted an independent state test, as m any other states have, the situation could be very 
different today.
The ultimate result o f  Kansas foregoing an independent navigability test or public 
trust relationship and instead adopting the strict federal interpretation o f  navigability is 
that in Kansas, only the Kansas R iver (W ood  v. Fowler, 1882), the Missouri River (ibid., 
by implication), and the Arkansas River (Hurst v. Dana, 1912) are open to the recreating 
public. This is because the state has determined that these rivers, and these three rivers 
alone, are navigable waterways. The court has found that the Neosho River (Webb), the 
Delaware River (Piazzek v. D rainage D istrict No. 1, 1925), and the Smoky Hill River 
(Kregar v. Fogarty, 1908) are non-navigable waters. The state considers the rem ainder o f 
the rivers that have not been subject to a court determination to be non-navigable
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waterways, and therefore the private property o f  the riparian owners bordering their 
banks.^
U nder Kansas law, a riparian owner along a non-navigable stream owns the 
stream bed and controls the non-consum ptive use o f  the non-navigable waterway to the 
m iddle o f  the stream {Piazzek v. Drainage D istrict No. 1, 1925). Further, the riparian 
owner holds title to the ordinary high water mark. The state o f Kansas considers this 
ownership no less significant than the ownership o f any other form o f  property that may 
be transferred, sold, or disposed {Wood v. M cAlpine, 1911). Therefore, riparian owners 
m ay exclude the public from enjoying the recreational benefits o f  these waters, just as 
they m ay exclude the public from their rangeland, farmland, or backyard {Meek v. Hays, 
1990).
W ater Law across the Nation
M any states have actively pursued, either through the judiciary or state 
legislature, actions to expand public recreational rights in otherwise privately owned 
waters. M ost efforts reinterpret or rewrite state law to either expand the public trust 
concept, or broaden the specific state definition o f  navigability.
Efforts to expand the public trust and the navigability test have been attempted in 
Kansas and have failed. This does not preclude future success as conditions m ay change. 
Unfortunately, although m any in Kansas look to the courts for assistance, it is unlikely 
relief w ill be found through the judicial process. The Kansas Supreme Court has quite
 ̂The federal title test actually operates on a case-by-case basis. However, based on the navigability 
requirements outlined under Webb, it is unlikely any additional Kansas rivers will meet the navigability
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firmly settled the issue o f  stream bed ownership and related public rights, and the actions 
o f  the state legislature have trended toward the same conclusion. Opportunities for 
judicial expansion o f  recreational use rights in Kansas are extremely limited.
To illustrate the challenge faced by river recreation advocates in Kansas, key 
judicial and legislative outcomes o f  several states will be contrasted to the decisions o f 
the Kansas Supreme Court and the Kansas Legislature.
A few state courts have recognized a public trust right o f  recreational access to 
private waters. As discussed above, the public trust generally encompasses a public right 
o f  navigation, commerce, and fishery. A notable public trust case is Montana Coalition 
fo r  Stream Access v. Curran (1984). Relying on the public trust doctrine and the M ontana 
State Constitution, the court found that any water capable o f  recreational use was open to 
public use regardless o f  stream bed ownership.
A  similar conclusion was reached in the W yoming case o f  D ay  v. Armstrong  
(1961). The court, finding that under W yom ing’s constitution the state holds ownership 
o f  all waters within the state, determined that the public trust granted the public a right to 
float and recreate on any river. In State ex rel. Brown  v. Newport Concrete Co. (1975), an 
Ohio court found that, irrespective o f  placem ent o f  the title, the waters are still held by 
the state in trust for the public, and therefore remain open to public use.
The Supreme Court o f  Kansas, however, firmly rejected the public trust argument 
in M eek  v. Hays (1990). A t issue was a state effort to open Shoal Creek in Cherokee 
County, Kansas, to public use. Although several interrelated issues were addressed, the 
court had the opportunity to clearly speak to the issue o f  public rights under the public 
trust doctrine.
standard.
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In M eek, the state argued that, under the 1945 W ater Appropriations Act (K.S.A. 
82a-702 et seq.), the public has a right to use private waters for recreational purposes.
The state relied on the following language in the Act that provides:
Dedication o f  use o f  water. A ll water within the state o f  Kansas is hereby 
dedicated to the use o f  the people o f  the state, subject to the control and  
regulation o f  the state in the manner herein prescribed.
The court did not agree with the state’s interpretation o f this provision, finding 
that the relevant language related only to the consumptive use o f water, and not the non­
consumptive, or recreational, use o f  water. Indeed, a 1974 Attorney General’s Opinion 
(Op. 74-137) stated m uch the same in response to inquiries regarding any possible change 
in the status o f  the state’s waterways due to passage o f  the 1945 Act. In Meek, the Kansas 
Supreme Court rejected outright the state’s argument, refused to recognize the existence 
o f  a public trust for recreational use o f  private waters, and stated that there shall be no 
created public trust for recreation through judicial legislation.
M any state courts have expanded public recreational rights not through the public 
trust doctrine, but rather by looking anew at the state’s definition o f  navigability. W hile 
navigability for title is clearly a question o f  federal law, once title is vested, states are free 
to m ake an independent determination o f  navigability for purposes o f establishing the 
extent o f  public/private rights to waters w ithin the state (see: Southern Idaho F. & G. 
A s s ’n. V. Picabo Livestock, 1974).
M any states have taken a liberal approach to their definition o f  navigability.
Early, states in the east and M idwest began adopting the saw log test o f  navigability
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(Abrams, 1980, p. 170). These states, such as W isconsin {Willow River Club v. Wade, 
1898) and M ichigan {Ne-Bo-Shone Assoc. Inc. v. Hogarth, 1934), used a saw log test to 
open for commerce those rivers too small for federal title purposes. Under the saw log 
test, i f  a river was capable o f  floating saw logs, the river was deemed navigable for 
purposes o f  commerce.
According to Abrams (1980), the saw log test soon led to an expanded 
determination o f  navigability in m any states. A W isconsin court in Nekoosa Edwards 
Paper Co. v. Railroad Commission (1929) stated that a stream once established by its use 
for log floating remained navigable for fishing and pleasure boating. Similarly, in State v. 
M cllroy  (1980), the Arkansas court found a public right to fish or canoe on those rivers 
which had been deemed navigable by their use for carrying farm and forest products to 
market. These decisions are sim ilar to m any others {Diana Shooting Club v. Rusting, 
1914; Willow River Club v. Wade, 1898) in reiterating the rule that navigable rivers are 
open to public recreational use.
The log floating determ ination was further expanded in Kelly ex rel. MacMullen 
V. Hallden  (1974), where the court determined that in M ichigan public fishing and 
floating rights existed regardless o f  the fact that the stream m ay have never been used for 
logging purposes. In this case, the M ichigan court applied the principle set by earlier 
precedent that the public character o f  the w ater should be determined by its suitability to 
m eet public needs, including recreation. Such a “suitability for demanded use” test was 
recognized as early as 1893 in Lam prey  v. M etcalf, where the M innesota court recognized 
that “under present conditions o f  society,” new public needs beyond commercial 
navigation m ay serve to m ake a w ater public.
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State courts have not lim ited navigability to the physical characteristics o f a 
stream. In Hitchings v. D el R io Woods Recreation & Parks Association (1976) the court 
determined that a stream need not be navigable year round to meet the recreational 
navigability test. In Diana Shooting Club v. Husting  (1914), the court recognized public 
rights to a stretch o f  a W isconsin waterway that occasionally had no water in it 
whatsoever.
A  common element to these navigability cases is that courts are considering a 
w aterw ay’s suitability for uses beyond commerce as a deciding factor in a determination 
o f  navigability. As recognized in Lam prey  v. M etca lf (1893), federal water law did not 
protect navigable streams for the sake o f  commerce alone, but rather sought to protect 
what was then the public’s principal interest in a waterway. For example, had society 
used waterways prim arily as a food source through fishing, it is likely that rivers 
exhibiting that specific character would have been recognized as requiring protection. If  
society now places a higher value on the recreational attributes o f  a waterway, this is the 
characteristic that should indicate a waterways status as public.
Again, however, the Kansas authorities and courts have addressed the issue o f 
adopting a “m odem ” test o f  navigability, and so far have firmly rejected any such 
outcome.
In 1962, the state attorney general issued an opinion on the Kansas test o f 
navigability (Att. Gen. Op. 62-15). Addressing the question o f  public fishing rights to 
non-navigable waters, the attorney general, citing Webb (1927), stated that “the m ere fact 
that over a certain portion o f  a stream a small boat, such as used for fishing, can travel 
does not m ake the stream navigable” (Op. 62-15 at 355).
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The Kansas Supreme Court also had an opportunity to revisit the navigability 
issue in M eek  v. Hays. Beyond the public trust argument discussed above, the state was 
also urging a “m odem ” court interpretation o f  the concept o f  navigability. The state’s 
position was that since Shoal Creek was occasionally used by a local resident to collect 
plants for commercial purposes, and since a canoe livery had a business on the creek, the 
court should find that the creek is susceptible o f  being used for commerce and therefore 
is navigable.
The Kansas Supreme Court however rejected this line o f reasoning. Further, the 
court rejected as the duty o f  the state legislature any effort to reinterpret the concept o f 
navigability. Citing Webb (1927), the court found instead that the public has no 
recreational use rights to non-navigable waters.
Occasionally, the courts find direction from unpredictable sources. In the case o f  
Elder v. Delcour (1954), the M issouri Supreme Court relied on pre-statehood statutes as 
one source for finding a public right to recreational use o f  non-navigable waters. 
Specifically, the court noted that under the act providing for governance o f  the Missouri 
Territory, Congress provided that “The M ississippi and M issouri Rivers, and the 
navigable waters flowing into them, and the carrying places between the same, shall be 
comm on highways and forever free to the peop le .. .” (as cited by Johnson, 1967, p. 43). 
The court in Willow R iver Club v. Wade (1898) relied on similar language in the 
Northwest Ordinance o f 1787.
In Southern Idaho Fish & Game Association  v. Picabo Livestock, Inc. (1974), the 
Idaho Supreme Court found that the public had a right to use non-navigable waterways 
based on the state’s ownership o f  all surface water resources under the Idaho
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Constitution. The same situation occurred in the W yoming case o f  D ay v. Armstrong  
(1961), where the W yom ing Supreme Court held that because the title to all waters was 
in the state, the public had use rights to the waters o f  the state.
Unfortunately, it appears as i f  the Kansas Supreme Court will provide no relief to 
the recreating public. The Kansas Constitution does not make any mention o f  state water 
law, and territorial statutes are not helpful. And as W adley noted (1987), existing case 
law indicates that Kansas courts will adhere to the rigid federal title test for determining 
both ownership and non-consum ptive use rights in Kansas waters. However, other 
options avail themselves to public use advocates.
Efforts to expand public rights to private waters are not limited to the activity o f 
the judiciary. The legislative branch possesses the authority to enact statutes that serve 
the same end. Clearly, state statutes can expand both the definition o f navigability, and 
the extent o f  the public trust to increase public rights to waters within the state.
For example, in the above referenced case o f  Southern Idaho F  & G. Ass ’n v. 
Picabo Livestock, the court was ruling on a 1959 W yoming statute making any stream 
capable o f  use by a small craft, for pleasure or commercial purposes, navigable in fact. In 
Meunch  v. Public Service Commission (1952), the W isconsin court relied on a 1911 
statute declaring all stream s navigable in fact i f  navigable for any purpose whatsoever. 
Texas, by state statute, arbitrarily determines a stream ’s navigability by the width o f  the 
stream. A M innesota Statute (M.S.A. §105-38(1)) declared all water capable o f  public 
use to be public in nature.
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Abrams (1980) argued that there are a num ber o f options available to states to 
open up additional waterways to recreation related use. From states that claim ownership 
o f  all surface waters (such as Idaho, W yoming, and New M exico), to a broadening o f the 
state definition o f navigability, state governments enjoy m any powers for opening closed 
waters to the public.
Societies have long recognized the value o f  navigable rivers. To these natural 
resources governments have extended extraordinary protections so that they m ay remain 
free from the encumbrances o f  private ownership. The rational has always heen largely 
the same: As the Pennsylvania Supreme Court stated, “There is no natural right o f the 
citizen, except the personal rights o f  life and liberty, which is paramount to his right to 
navigate freely the navigable streams o f  the country he inhabits {Flanagan v. City o f  
Philadelphia, 1862, as cited by Frank, 1983, p. 580).
The State o f  Kansas clearly recognizes and protects the public’s commercial and 
transportation interest in navigable waters. The question for Kansas is: As the public need 
to navigate is replaced by  a public desire to enjoy the recreational benefits o f  free-flowing 
waters, should the state not seek to extend this special legal status to additional rivers? 
Should the restrictive standard o f  navigable in fact for purposes o f  commerce remain the 
sole criterion upon which the state renders judgem ent regarding the public virtue to be 
found in a waterway? Or should Kansas now move heyond the narrow interpretation o f 
navigability, and finally recognize a broader public interest in the state’s rivers?
For those who favor judicial activism, the picture is bleak. The state’s highest 
court has addressed the issue o f  a m odem  test o f  navigability and any expanded public 
rights in non-navigable rivers and rejected such entreaties. However, there is no reason to
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believe that a responsive state legislature m ay not at some time choose to legislative 
recognize an expanded public interest in the state’s rivers. W hile a straightforward 
expansion o f  navigability or the public trust doctrine would be the most expedient route 
to the goal and should clearly not be forsaken, this work is specifically focused on finding 
alternative policy solutions to the river recreation question in Kansas.
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Chapter 6
LANDOWNER ATTITUDES SHAPING 
PUBLIC ACCESS DECISIONS
The focus o f  this w ork is the development o f  public policies that will achieve the 
goal o f  opening select river segments to the recreating public. Given that existing legal 
and institutional factors place the ownership o f  all but three Kansas waterways w ith the 
riparian owner, it is appropriate that decision-makers look to the private rural landowner 
for relief.
A n important consideration is the focus on the rural landowner. In Kansas, the 
vast m ajority o f  the landbase is in agriculture, with over 46 million acres classified as 
farmland. The average farm size is 748 acres, with 13,667 farms o f  1,000 acres or more 
(USDA, 1997). Although data are not available regarding the upland land classification 
for each river, the focus on the agricultural landowner is clearly justified.
In the parlance o f  public policy, the rural agricultural operator is known as the 
target population. The target population is the select group o f  individuals that public 
policy is directed toward. Target populations need to “coproduce,” or behave in a manner 
consistent with the goals o f  the public policy (Schneider & Ingram, 1997, p. 84). I f  public 
policies are to be successful, they m ust be acceptable to the target population.
Acceptance is a m atter o f  perception. The target population, rural landowners, 
w ill not accept either the goals or inducement mechanisms o f  public access policies that 
fail to address their concerns. In the present context, these concerns center around the 
issue o f  security, or the m eeting o f  needs (Stone, 1997, Ch. 4). Other policy issues arise, 
such as issues o f  equity (property rights) and liberty (interfering w ith choices). However,
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research on landowner attitudes toward public access indicates that landowners are 
prim arily concerned about protection from undesirable consequences as the result o f  
public access to their property. I f  policy makers can understand these security concerns, 
they could design public policies that effectively mitigate these concerns, thereby 
rem oving a m ajor obstacle to the success o f public access policies.
Thankfully, Kansas recreation planners are not the first to find themselves relying 
on private rural landowners to m eet the public demand for recreation. M any recreation 
professionals have sim ilarly concluded that the future o f public recreation m ay lie in the 
use o f  the private rural landbase (W right & Fesenmaier, 1988; Cordell, English, & 
Randall, 1993). Indeed, during the past few decades, more Americans are relying on the 
rural land resource for their outdoor recreation (Butler, 1998), with some estimating over 
75 percent o f  the public regularly m aking use o f  this private resource (Cordell & Hendee, 
1982). This situation is not unexpected, with the m ajority o f  the U.S. population living 
east o f  the M ississippi while 95 percent o f the federal public landholdings are located in 
the west (Cordell, English, & Randall, 1993). The result o f  so m any recreation planners 
looking to the rural land base is that professionals have developed a sound base o f 
information regarding the attitudes and perceptions o f  rural landowners regarding public 
recreation, rural land, and government programs.
Attitudes and Values o f  Landowners
Based upon the literature, four domains that affect access decisions shape 
landow ners’ attitudes and values: (1) objectives o f  property ownership; (2) perceived
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liability; (3) lack o f  economic incentives; and (4) recreator behavior-related disincentives. 
M any have reported a sim ilar combination o f factors affecting landowner access policies 
(W right & Fesenmaier, 1990; Lee & Kreutzwiser, 1982; Shilling & Bury, 1973). Public 
access decisions by private property owners are dependent on these variables — variables 
policy m akers m ust understand i f  they are to design public policy programs that 
effectively m eet the participation requirements o f  private landowners.
Landowner Objectives
M any studies suggest that a strong correlation exists between property owner 
objectives and deeisions regarding public access. Cordell et al. (1998) reported that the 
property objectives o f  landowners are a prim ary factor affecting access policy decisions. 
Few expect that m any landowners hold property for public recreational use. However, 
aceess opportunities do vary depending on the values placed upon the land, and the 
dom inant use o f  the property by  a landowner.
Cordell and others noted that landowners are increasingly placing greater 
importance on using their property for personal greenspace and rural environmental 
amenities over agricultural and livestock purposes (Cordell, English, & Randall, 1993).
In addition, land once held for forage and agricultural purposes is now inereasingly held 
for investm ent, tax relief, speculation, private recreation, and second homes (Kaiser & 
W right, 1985).
This shifting emphasis in ownership is known as rural restructuring. The 
restructuring o f  the rural countryside involves a shift from produetion to consumption 
(Ilbery & Bowler, 1998). The shift results in a decrease in land held for traditional 
agriculture and forestry purposes, and an increase in land held for consum ptive purposes.
69
Consum ptive purposes o f  land ownership include amenity values, association with 
nature, living in a rural environment, and personal leisure space (Butler, 1998). The 
resulting changes in land use and occupancy tend to be incompatible with recreational 
use by the public.
In the m ost recent National Private Landowner Survey, Teasley et al. (1999) 
found evidence o f this shifting pattern o f  ownership. They reported three primary reasons 
respondents gave for owning rural land: (1) “enjoying m y own green space,” (2) “living 
in a rural environm ent,” and (3) “m aking an estate for heirs” (p. 190). No longer are 
objectives such as grazing and agriculture comm odity production the primary reasons for 
rural land ownership.
Gramman et al. (1985) determined that the increase in hobby farming was 
resulting in more restrictive access policies. These hobby farms, with part-time 
agriculture operations and urban owners o f  a different, non-traditional social status, 
possess their property for different reasons, such as the land’s amenity values, as a means 
o f  escape, and for private recreation. Gramman et al. predicted that the continued increase 
in hobby farms would result in more posting restrictions and a decrease in local access to 
private rural land for recreation purposes.
Another increasing reason for rural land ownership is for recreational purposes. 
The recreational use o f  property has been found to be a strong variable affecting access 
decisions (Lee & Kreutzwiser, 1982; Gramman et al., 1985; Thompson, Lime, & Lewis, 
1996). This recreational objective for ownership is leading to what m any have termed the 
“recreational estate” (Tindall, 1990). M any have commented that this trend toward land 
ownership for an exclusive recreational estate is the m ost devastating trend affecting
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possibilities for increased public access to private lands (Gramman et al., 1985; W right & 
Fesenm aier, 1990).
Recreation planners m ust understand landowner objectives and their impact on 
public access decisions. As rural land is taken out o f production at a rate o f  1.5 million 
acres annually (Doig, 1990) and lost to subdivision or consumptive uses, prospects for 
using the rural estate as a public recreation resource rapidly diminish. The importance o f 
shifting land use patterns is reflected in Lee and Kreutzwiser's (1982) findings in a study 
o f  landowners along two privately owned rivers in southern Ontario. Lee and 
Kreutzwiser reported that those who use land for agricultural purposes were much more 
receptive to public stream access, while those who used the stream themselves for 
recreation generally opposed public access. Such findings are consequential to the current 
debate in Kansas, as policy makers not only struggle to open private lands to public 
access, but also fight urban sprawl and work to secure the productive use o f  agricultural 
land across the state.
Liability
Liability is an important issue, particularly in an increasingly litigious society. All 
fifty states now  have statutes protecting private landowners from some liability due to 
recreation-related activities (Kaiser, Brown, & W right, 1995). Liability statutes generally 
reduce the landow ner’s duty o f  care in an effort to encourage open access to private 
lands. U nder m ost liability statutes, the landowner is only liable for willful and wanton 
acts o f  m isconduct (Kaiser & W right, 1985).
Regardless, landowners continue to cite liability as a reason for restricting public 
access (Holecek & W estfall, 1977; Kaiser & W right, 1985). It appears that while liability
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statutes are designed to ease the concerns o f  private property owners, landowners remain 
w ary o f  opening their property due to potential legal problems. In Kaiser and W right’s 
1985 report, landowners m ade it clear that protection from liability is not enough if  there 
rem ains the threat o f  lawsuits and the chance that they m ay be brought to court. For 
landowners, sim ply knowing the state will defend them against liability does not 
outweigh the inconvenience and concern that private individuals m ay bring suits that 
result in lost time, productivity, and m oney (Kaiser, Brown, & Wright, 1995).
Another problem with reliance on liability statutes is that m any landowners are 
either not aware that they exist, or are unfamiliar with how they work. Hildebrandt (1989) 
reported that only 11.6 percent o f  survey respondents indicated they were aware o f 
K ansas’ liability statute. This is a situation where improved information dissemination 
strategies by the state m ay ease landowner concerns and improve opportunities for public 
access.
Economic Incentives 
W hile a separate chapter o f  this paper focuses on the economic benefits o f 
recreation development to individual, local, and state economies, the perception by 
landowners toward the profitability o f  recreation development is an important component 
o f  diversification decisions. In addition, public incentive programs for recreation access 
m ust be designed in a m anner acceptable to landowners. Decision-makers must consider 
both o f  these aspects i f  they are to design successful public access programs.
Diversification decisions by agricultural operators are dependent upon a num ber 
o f  factors. Pope and Prescott (1980) demonstrated a strong relationship between acreage 
in ownership and diversification decisions, with owners o f  larger tracts o f property more
72
inclined to diversify their farm operations. A relationship between the level o f  owner 
education (hum an capital) and diversification decisions has also been reported. Anosike 
and Coughenour (1990) found that landowners with higher levels o f  education are more 
aware o f  the risk m anagem ent benefits o f diversification. Landowners in these categories 
m ay be more susceptible to implementing a recreation access program as a component o f 
their overall diversification strategy. Planners should emphasize that recreation 
development is compatible with other farm operations, and educate landowners regarding 
the consequences o f  recreation diversification.
A  concern is that farm operators m ay not believe recreation development is 
income producing. Indeed, according to Dice, “far too much ink has been devoted to 
singing the praises o f  outdoor recreation sidelines for farmers” (2000, p. 1). And while 
Shilling and Bury (1973), in a study o f  large, non-corporate forest owners in east Texas, 
reported that 85 percent believed recreation development is income producing, Kirby et 
al. (1981) reported that cash payments for m aking wildlife a staple product was an alien 
notion to farm operators in Missouri.
Subscribing to the economic theory that all farmers are rational profit-maximizers 
m ay result in the construction o f single-dimensional incentive programs that fail to meet 
the actual needs o f  landowners. For example, m any landowners do not provide public 
access for mere pecuniary gain, but rather as a m eans o f improving community relations 
(Shilling & Bury, 1973; Cordell et al., 1998).
Holecek and W estfall (1977) conducted a study o f  rural landowners in M ichigan 
regarding their willingness to either allow public access without inducements or 
participate in an access program  for certain activities. They found that m any landowners.
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although they favorably view certain recreation activities, do not favor participating in 
public access programs. Holecek and W estfall derived three subjective explanations for 
this contradiction: (1) landowners associate public programs w ith cumbersome 
bureaucracy; (2) landowners m ay not view financial incentives as sufficient to address 
concerns w ith damages, liability, and access control; and (3) m any landowners simply 
had not considered participating in a public access program.
In a later study o f  a M ichigan hunting program, Holecek (1983) found that while 
ha lf o f  the landowner participants cited cash payments as the prim ary reason for 
participating in the program, 78 percent felt the state could improve the program by 
offering free legal service. Nearly 70 percent believed the program would be improved if  
the state offered specific compensation for property damage.
Kirby et al. (1981) reached a similar conclusion in a study o f  M issouri farm 
operators and their opinions regarding a w ildlife habitat incentives program. Like 
Holecek, K irby et al. found that while m any landowners were willing to accept 
assistance, cash payments were not the most important incentive for these landowners. 
M any preferred seeds for w ildlife plots, technical assistance, and tax considerations over 
direct cash payments. K irby found that m any landowners believe cash payments may 
come with strings attached. Recreation policy planners should pay heed to these 
conclusions. Incentive packages m ust be designed to meet the needs and demands o f  the 
landowners. This m ay require incentives beyond the standard cash payment, particularly 
i f  landowners hold the opinion that cash payments associated w ith recreation access 
program s are not income producing.
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An important issue however is that incentive programs m ay be providing public 
funding to landowners without changing their management strategies. Brockett and 
Gebhard (1999) studied the effectiveness o f  a Tennessee program designed to preserve 
land for farm, forest, and open space. They found that the incentive program was a 
windfall for participating landowners because it rewarded them for doing what they 
would have done anyway. Holecek (1983) reached a similar conclusion in his study o f 
the M ichigan hunter access program. He found that while most participating landowners 
strongly supported the program, 75 percent had allowed hunters on their property prior to 
their participation in the program. As a result, scarce public resources were not being 
allocated in the m ost efficient manner.
Recreator-Related Disincentives 
Based on the available literature, the most important factor contributing to land 
closure is user m isconduct. The status o f  landowner/sportsmen relations in a state is a 
prim ary indicator o f  the willingness o f  landowners to allow public access (Brown,
Decker, & Kelley, 1984).
M any landowners limit public access to their property due to prior problems with 
the recreating public. In m any studies, landowners have cited past incidents o f  vandalism, 
loss o f  privacy, littering, and damage to property (Shilling & Bury, 1973; Guynn & 
Schmidt, 1984; Kaylen et al. 1993). Holecek and W estfall (1977) found that 36 percent o f 
rural landowners in M ichigan cited damage concerns as a reason for limiting public 
hunting access. Similarly, Guynn and Schmidt (1984) reported an increase in posting o f  
lands due to prior owner/hunter conflicts. Incentive program s that fail to address the 
landowner-user conflict will not be successful. It m ay be necessary for the state to
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im plem ent a landowner/sportsmen relations program, with a state coordinator who works 
exclusively w ith landowner and sporting interests. Montana, where much o f  the private 
land in the eastern portion o f  the state is open to hunters, has implemented such a 
program.
Interestingly, M azour’s (1988) findings indicated that expectations are just as 
powerful as past experiences in shaping landowner access decisions. M azour published a 
pivotal study on the attitudes o f  rural landowners living adjacent to two converted 
railroad trails in M innesota. M azour documented changes in landowner attitudes toward 
the rail-trail by  comparing perceptions o f  problems prior to trail development with actual 
experiences following trail opening. M azour discovered that expectations o f  eminent 
problem s were always higher than the actual problems experienced post-trail 
development. He also noted that farmland owners along the more rural o f the two trails 
rated the trail as less desirable and perceived more problems with the trail than their 
urban counterparts.
M azour does not get the last word in the expectations/experience issue. In reality, 
expectations and perceptions often change w ith time and experience. This was the finding 
o f  Genereux and Michele (1987), who studied landowner attitudes prior to and following 
the development o f  recreational trails in M innesota. They contrasted landowner attitudes 
toward two proposed trails to the actual experiences o f  landowners along two established 
trails. They found that landowners along the proposed trails anticipated having m any 
m ore problem s than landowners along existing trails reported.
Kaylen et al. (1993) reported sim ilar results in a pre- and post-trail development 
study o f  landowners along the M issouri R iver State Trail. Prior to the development o f
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several new trail sections, landowners reported concerns with loss o f  privacy, liability, 
trespassing, and litter. Kaylen et al. found that, while these same issues continued to 
generate the m ost concern, the percentage o f  landowners reporting these concerns 
decreased following opening o f  trail segments. If  these findings hold, it may be practical 
to open selected river segments in rural areas as demonstration projects. Demonstration 
projects, where rural landowners have the opportunity to voice their concerns to state 
plarmers, m ay help convince other landowners across the state that their concerns 
regarding river recreation development are overstated and, hopefully, unfounded.
Kansas Landowner Attitudes
Landowners in Kansas appear to share m any o f  the attitudes and concerns 
expressed by respondents across the nation. In the 1998 Kansas River Recreation Studv, 
M organ reported on the attitudes and perceptions o f  landowners as they related to river 
recreation. M organ’s w ork focused on landowners w ith property adjacent to the Kansas 
River. The state legislature was scrutinizing the Kansas River for potential river 
recreation development.
M organ found that the respondents generally shared similar concerns over 
problem s associated w ith trespass, litter, illegal parking, liability, and vandalism. M ost 
landowners believed these problem s would increase as recreational use o f  the river 
increased. M any o f  the perceived problem s associated with recreation development were 
directly related to past experiences: 66.3 percent o f  respondents indicated they had 
experienced problem s o f  littering, trespass, and vandalism  (p. 42).
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H ildebrandt (1989) conducted a sim ilar survey o f  Kansas landowners to 
determ ine their attitudes toward recreation access to private property and the 
establishm ent o f  a statewide access program. Hildebrandt found that 57 percent o f 
respondents had experienced previous problem s with public access, and that the two 
biggest concerns for property owners were property damage and liability. Respondents 
reported that past incidents, including theft, fence damage, damage to crops and 
livestock, and fires, had resulted in direct financial losses, with 22 percent reporting at 
least one year o f  excessive financial losses averaging $5,519.00 (p. 5).
An important policy issue identified by Hildebrandt was that only 11.6 percent o f 
all respondents were aware o f  the Kansas liability statute (K.S.A. §58-3201 to 58-3207). 
The Kansas liability statute, enacted in 1976, bases the duty o f  care upon the 
reasonableness doctrine, holding a landowner liable only for wanton or willful harm to a 
user (Juergensmeyer & W adley, 1982). The state m ay need to engage in information 
strategies to better inform landowners about liability laws. Educating landowners about 
protection from liability m ay help alleviate some landowner concern, although the 
literature indicates that m uch more is involved than protection from liability.
Hildebrandt’s findings did indicate that potential exists for the creation o f  public 
access programs. W hile 60 percent o f  the respondents reported that they posted their land 
to limit or control public access, 40 percent allowed non-relatives to use some o f  their 
land for recreation. In addition, 34 percent o f  respondents indicated some possible 
interest in participating in a state assisted access program. These respondents held a total 
o f  488,741 acres, almost ha lf a m illion acres that could potentially be available for public 
access i f  a state program is properly designed.
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M organ’s (1998) findings regarding the Kansas R iver study were less positive, 
w ith landowners consistently responding that they were inclined to maintain control o f 
and limit public access through their property. However, M organ also noted that m any 
landowners “rated the overall potential o f the river to provide a pleasurable recreational 
experience at a “B“ or better” (p. 40). This finding indicated that landowners are aware o f 
the potential for beneficial river recreation experiences. The problem thus m ay be the 
design o f  state access program s that hinders landowner acceptance o f  general public 
access to the river.
M any o f  the findings discussed above hold significant implications for the 
successful development o f  public access program s and policies. Effective public policies 
m ust m itigate the concerns o f  the target population if  the policies are to change behavior 
in a m anner consistent w ith program  goals. Understanding the concerns o f landowners 
will help decision-makers and recreation policy planners design programs that provide 
the security and incentives that landowners require prior to participating in a public 
access program.
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Chapter 7
THE CONSEQUENCES OF RIVER RECREATION
An important component in the development o f  public policies is consideration o f 
the potential consequences o f  the program. Understanding both the positive and negative 
consequences o f  public policies allows planners to predict the costs and benefits o f  policy 
implementation. The ability to predict consequences also aids in policy development, as 
policy m akers can proactively plan to mitigate costs while amplifying benefits.
The term  ‘consequences’ is used in an inclusive manner. Generally, policy 
analysts prefer to consider the consequences o f  each policy alternative, therefore 
providing a m eans o f  weighted analysis o f  the costs and benefits o f each possible solution 
to a policy problem. This discussion considers instead what is known regarding river 
recreation in general, relying on data from forms o f  recreation, such as trails, that can 
serve as substitutes for river recreation. Such a discussion is meant to provide decision­
makers w ith a m ore complete picture o f  the river recreation issue, permitting informed 
consideration o f  the potential impacts o f  a decision to pursue a river recreation program.
The provision o f  river recreation opportunities involves many consequences, both 
positive and negative. Certainly not all o f  the consequences are understood, while m any 
others will likely emerge only following implementation o f  a specific program. However, 
it is possible to anticipate some o f  the benefits and costs associated with increased river 
recreation participation.
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Benefits o f  Recreation Participation
The traditional view that recreation is nothing more than engagement in an 
activity has long since been discredited. Driver and Toucher (1970) wrote that this view 
w as w holly inadequate for explaining recreation. Recreation, as is now understood, 
involves the improvement o f  the hum an experience, and the benefits o f  this improvement 
are significant for the individual and social unit. Herein lies a significant positive 
externality resulting fi-om providing outdoor recreation opportunities.
The issue o f  recreation benefits is a principal interest for policy makers. Benefits 
are produced by and flow from a satisfying recreation experience (Manning, 1999). 
Benefits m ay encompass personal, social, economic, or environmental aspects, and may 
be defined in three ways: (1) attainment o f  a desired condition; (2) improvement in a 
current condition; and (3) prevention o f an unwanted condition (Driver & Bum s, 1991).
The benefits o f  recreation accrue not only to individuals, but to society as well. 
There is m erit in providing the public w ith a place to recreate and to engage in their 
activities o f  choice in a variety o f  settings. Recreation enhances the lives o f  individuals, 
the strength o f  families, the stature o f  communities, and the welfare o f  society as a whole. 
As J. A. W agar (1966) noted in his seminal paper on recreation, the underlying reason for 
outdoor recreation m anagem ent is to provide benefits for people.
The benefits o f  recreation participation are m ost notable at the level o f  the 
individual. This is the unit at which benefits m ost directly accme, as the individual is 
fulfilling specific goals through engagement in recreation activities. One possible 
individual benefit o f  recreation is that it serves to improve an individual’s self-image by 
building confidence and self-esteem (Haggard & W illiams, 1991). Individuals often
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participate in recreation activities to self-actualize and affirm self-identity. The challenge 
o f  a recreation activity is often as rewarding and important as actual success.
Individuals also gain through the learning aspects o f  recreation. The gains in skills 
and increased knowledge o f  the natural environment are obvious benefits o f  outdoor 
recreation (Roggenbuck, W illiams, & W atson, 1991). M any participate in outdoor 
recreation activities for the sole purpose o f  improving specific skills, while others take 
field guides into the outdoors to increase their awareness and understanding o f  the natural 
world.
The physiological benefits o f  outdoor recreation are obvious and immense, and do 
not require m uch discussion. Researchers have long reported on the correlation between 
sport and health. It is not even necessary to reiterate the commonly held assumption that 
an active lifestyle improves overall physical health and reduces the risk o f innumerable 
ailments and diseases.
All o f these benefits m ay directly aid the individual, but they indirectly benefit 
larger social units as well. For instance. W est and M erriam  (1970) noted that recreation 
aided fam ily cohesion, while Kelly (1977) reported that family learning improved as a 
result o f  engagement in outdoor recreation activities. Orthner and Mancini (1991) also 
found a wealth o f research identifying the benefits o f  recreation to the family unit. The 
old hom ily that a fam ily that plays together, stays together, may well be supported by the 
data. Fam ily satisfaction, interaction, bonding, and stability are just some o f  the known 
outcom es o f  participation in outdoor recreation.
Cheek (1981) observed that social cohesion m ight be a benefit o f  recreation due 
to the fact that m any o f  these activities take place in groups. Church groups, school
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classes, social clubs, and comm unity organizations routinely participate in group-related 
recreation activities to become better acquainted, build group cohesion, and relax with 
one another.
It is sometimes difficult to discern between the individual and social benefits o f 
outdoor recreation. For example, although little is known regarding the specific spiritual 
benefits o f  leisure, for m any it is a significant aspect o f  the recreation experience 
(M cDonald and Schreyer, 1991). Spirituality, m anifested through behavior, affects not 
only the individual, but also society as a whole. Likewise, when individuals improve their 
self-esteem, relieve stress, and gain a greater awareness o f  their surroundings, it is not the 
individuals alone who benefit.
The known benefits o f  outdoor recreation are not the only factors under 
consideration. However, they are significant factors that decision-makers must consider 
when allocating resources. Clearly, benefits accrue not only to individuals, but also to 
families, communities, and society as a whole.
The Econom ics o f Recreation
According to the Outdoor Recreation Coalition o f  Am erica (1997), outdoor 
recreation expenditures contributed over $40 billion to the American economy in 1996, 
and accounted for 786,000 full-time jobs and $13 billion in annual wages. W ith this level 
o f  spending, revenue generation, and job  creation, it is easy to understand how outdoor 
recreation can significantly contribute to state and local econom ies and improve income 
opportunities for m any individuals.
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The economic impacts o f outdoor recreation accrue at m any different levels. 
Independent businesses and recreational property owners m ost immediately realize the 
gains from  economic activity related to outdoor recreation. Consumer spending also 
contributes to local economies through collection o f  sales taxes, revenue generation, and 
increased employment. Finally, stronger economies and higher personal and business 
incom es increase tax revenues to the state treasury.
Rural areas can realize significant economic benefits from outdoor recreation. 
Outdoor recreation spending directly benefits four forms o f  businesses at the local level: 
lodging; eating and drinking establishments; automobile and gas; and food stores (Bubul, 
Lintz, & Somersan, 1978). However, it is readily apparent that outdoor recreation 
spending also provides direct benefits to various businesses that supply recreation gear, 
recreation information, or act as recreation guides. Indirect benefits also accrue to many 
local businesses as a result o f  spending on the activities and needs o f  recreationists.
At the macro level, the National Park Service reported that national park visitors 
contributed more than $10 billion to local economies in 1993 alone (2000). The U.S. 
Forest Service now reports that recreation is the second largest revenue generating 
activity on our national forests. Sport fishing alone contributed $108.4 billion to the 
nation’s economy, supported 1.2 million jobs, and resulted in $28.3 billion in household 
income in 1996 (Maharaj & Carpenter, 1996). W ith this level o f  economic activity, it is 
readily evident that local economies, businesses, and individuals can economically 
benefit from spending on outdoor recreation activities.
A  num ber o f  studies illustrate the economic impact o f  recreation expenditures at 
the local level and the benefits to rural economies. The following economic literature
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reflects the benefits to local communities resulting from visits to parks, use o f  trails, and 
engagem ent in river recreation.
Parks
Bergstrom  et al. (1990) examined the economic impact o f  recreation-related 
expenditures due to state park visitation in rural Georgia. Bergstrom reported that visits to 
state parks had a significant impact on surrounding economies, finding that visits to the 
Unicoi State Park supported 1,400 jobs and over $14 million in income for the 
surrounding areas. He concluded that recreation expenditures contributed a proportionally 
large amount o f  economic activity to local economies.
Cordell, Bergstrom, and W atson (1992) examined the economic impacts o f 
recreation-related expenditures at Pom ona State Park in Osage County, Kansas. 
A ccording to the authors, visitor expenditures at the park accounted for 148 jobs and $2.5 
m illion in total income in Osage County. Even with a relatively small state park, the 
infusion o f  income to local economies due to park visitation can generate substantial 
revenues for local businesses and economies.
A  num ber o f  other studies (M ittleider & Leitch, 1984; Donnelly, Vaske, & 
DeRuiter 1994; Donnelly et al., 1998) have demonstrated similar correlations between 
park visitation and local economic activity. W hile river recreation and park visitation 
m ay not at first appear similar, they are related. For instance, like state parks, visitors to 
river recreation sites will contribute to local economies through river recreation-related 
spending on food, gas, supplies, and recreation products. Local comm unities and private 
landowners m ay develop put-in and take-out sites, overnight cam ping sites, and day use 
facilities that generate revenue. Com munities located at m ajor road/river intersections, or
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near river recreation facilities, can expect to experience increased revenue and consumer 
activity, along with possible entrepreneurial activity, due to river recreation development.
Trails
The literature on trails serves as a good substitute for river recreation. Trails and 
rivers share m any characteristics. They are linear in nature, often passing through a mix 
o f  public and private property, and can be found in both rural and urban areas. Trails, like 
rivers, m ay pass through backyards as well as open spaces. Trails also tend to confine 
users to a narrow path, as does a river.
A study o f  M aryland’s North Central Rail Trail (PKF, 1994) resulted in two 
rem arkable findings regarding the economic benefits o f  trail development. First, the 
public displayed positive attitudes toward the trail. Over ninety-percent believed the trail 
was a good use o f  state funds, and ninety-five percent viewed the trail as an asset.
Further, two-thirds o f  respondents liked greenways, or linear trails, better than the 
traditional, confined park design, and believed the trail enhanced property values.
Second, while the public expenditure on trail development in 1993 was $191,893, 
M aryland gained $303,705 from the trail in the form o f  direct tax revenues alone. The 
study estim ated that trail-related activity was responsible for 264 jobs statewide, and that 
trail users spent over $3.3 m illion in 1993 on the purchase o f goods due to the North 
Central Rail Trail (PKF, 1994). This spending has benefited m any local businesses along 
the trail, w ith some estim ating that almost one-fourth o f  their business comes from trail 
users.
M oore, Graefe, & Gitelson (1992) exam ined the economic impacts o f  user 
spending on three different and diverse trails: the Heritage Trail in rural Iowa, the St.
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M arks Trail near Tallahassee, Florida, and the Lafayette/M oraga Trail near San 
Francisco, California. M oore et al. found that trail users spent $9.21 (Heritage), $11.02 
(St. M arks), and $3.97 (Lafayette) per person per day on their trail visit. This spending 
resulted in significant economic impacts to all three economies, whether local or urban, 
w ith non-residents contributing $630,000 into the economies o f  the rural Heritage Trail 
counties, and $294,000 into the Lafayette/M oraga Trail counties.
Rivers
Research has demonstrated the economic benefits o f  river recreation expenditures 
on local businesses and rural economies. These studies usually rely on interviews o f  river 
users to determine the amount o f  m oney spent on the activity. W hen combined with 
visitor counts, economists can generate reliable figures regarding the economic impact to 
the area from canoeing, fishing, and other forms o f  river recreation.
River recreation is increasing in prevalence and popularity, and the specific river 
activities o f  fishing and boating rem ain two o f  the most popular activities in the nation. 
According to the U.S. Fish and W ildlife Service (1998), 364,000 Kansans spent a 
cumulative total o f 6.3 m illion days fishing in 1996, spending over $180 million on trip 
and equipment related expenses. Based on the figures provided by studies o f  river 
recreation, these num bers could be expected to rise should the state provide additional 
river-based angling and boating opportunities.
Canoe trails do have positive economic impacts on comm unities (Blank & Stipe, 
1971). For example, river rafting and kayaking contributes $50 m illion annually to the 
Colorado economy (Finken, 1988), while canoeing directly contributes $20.1 million 
each year to the Arkansas econom y (NFS, 1995). Boyle and Bishop (1984) found that
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sum m er canoeists and boaters on the Lower W isconsin River contributed significantly to 
the economy, adding $860,000 annually to business activity and $439,000 to household 
incomes. Overall, Americans spent $99.1 m illion on the purchase o f  canoes and kayaks in 
1996, w ith kayaks rating as one o f  the fastest growing sports in the nation (ORCA, 1997).
Cordell et al. (1990) studied three National Park Service river recreation sites and 
estim ated their economic impact on local economic growth. Cordell’s study resulted in 
three conclusions that are relevant to this paper’s objective. First, he concluded that visits 
to recreational rivers m ay substantially impact local economies, resulting in economic 
growth. Second, he noted that m any concerns by local residents regarding the negative 
consequences o f  river protection and recreational use — such as restrictions on economic 
growth and economic activities — were misguided. Finally, Cordell concluded that 
protecting and m anaging rivers for recreation is an economically viable means for 
enhancing local economies and can directly benefit rural landowners and farmers. For 
these groups, diversification, not growth, is often the most effective economic tool.
Canoeing is not the only significant recreation activity along a river. Planners 
should keep the following study in m ind during the inventory and planning process.
A  study o f  the m iddle Platte R iver in Nebraska found that bird watchers spent 
significant amounts o f  money, were attracted to the river throughout the year, and stayed 
in the area longer than the average non-resident traveling party. Depending on the 
m ultiplier used, the study found that the annual gross economic value o f  bird watching on 
the m iddle Platte R iver ranged between $27.9 m illion and $57.5 m illion in 1998 
(Eubanks, Ditton, & Stoll).
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In the 1998 Kansas R iver Recreation Studv, the Kansas Department o f Commerce 
and Housing estimated that direct expenditures by river recreationists on the Kansas 
R iver alone would be approxim ately $2.8 million annually (p. 34). This is assuming a 
rather low participation rate o f  5.1 percent by residents within the Kansas River region. 
However, the study noted that states w ith developed river recreation sites experience 
average participation rates exceeding 11 percent (p. 35). I f  river recreation opportunities 
w ere to expand to numerous rivers across the state, it is reasonable to assume that the 
economic benefits statewide would be significant.
Research has firmly established the economic benefits o f  outdoor recreation- 
related spending to local and state economies. It is a positive consequence o f  river 
recreation that should be accounted for during the policy design process and is a key 
aspect to consider when allocating scarce public resources. The general public and 
advocates, concerned about local economies, tax bases, and property values, should also 
be aware o f  these economic benefits. The returns o f river recreation development may 
outweigh the fiscal costs for state budgets, local economies, and small business owners
Income opportunities for the private landowner
A significant variable affecting landowner acceptance o f  recreation programs is 
economic incentives. Predicting the financial benefits o f  stream access is difficult. Often, 
the incom e opportunities for private landowners will depend on the structure o f state 
access programs. Obviously, access program s m ust offer incentives relevant to landowner 
needs. As previously discussed, these incentive options m ay include more than cash
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paym ents, as landowners look for other inducements to providing access. Incentive 
program s, i f  successfully designed, w ill clearly provide landowners with an acceptable 
amount o f  income or other benefits in order to induce participation.
Incentive program s alone are not the only m eans for private landowners to 
econom ically benefit from recreation development. Rural landowners might also engage 
in entrepreneurial activities, perhaps providing private put-in and take-out points, parking 
areas, day use facilities, and overnight cam ping locations. Indeed, decision-makers 
should design policies that encourage and assist entrepreneurial activity. Private 
landowners could realize financial gains i f  they develop private facilities in conjunction 
w ith river recreation development.
Recreation-dependent entrepreneurial activity is commonplace in other states. 
Conferences are now held annually on the income opportunities for rural landowners 
providing am enity resources and recreation access. A  1990 conference sponsored by the 
W est Virginia University extension service highlighted the income opportunities from 
non-traditional activities such as waterfowl production, fee fishing arrangements, and 
recreation clubs for hunting and fishing. Kansas landowners clearly understand the 
income potential o f  recreation programs, as rural landowners are increasingly engaged in 
fee-for-hunting and fishing enterprises.
Conversely, landowners are concerned about potential negative economic impacts 
o f  public access programs. For instance, a survey o f  landowners along the Prairie Spirit 
Rail Trail in Kansas found that a m ajority o f  property owners believed that the rail trail 
w ould m ake it more difficult to sell their property. Further, almost 55 percent indicated
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they believed the rail-trail would lower the resale value o f  their property (Morgan, date 
unknown).
W hile the direct economic benefits o f  recreation development to individual 
landowners are difficult to predict, a num ber o f  studies have explored this relationship 
between proxim ity to recreation resources and property values. W hile many Kansas 
landowners express concerned about potential decreases in property values resulting from 
recreation development, m uch o f  the literature tends to indicate the opposite is more 
likely.
A  publication by the Trust for Public Land (1999) noted that greenbelts and 
recreational trails generally improve adjacent housing value and resale potential. The 
National Park Service’s Economic Impacts o f  Protecting Rivers. Trails, and Greenwav 
Corridors reached the same conclusion (1995). Both publications reported on numerous 
studies that quantifiably demonstrated the value to private property owners o f  locating or 
living adjacent to a park, trail, or greenbelt.
For example, in a 1987 study o f  property values along Seattle’s Burke-Gilman 
trail, the Seattle Engineering Departm ent reported that property near the trail was easier 
to sell, and further sold for an average o f  six percent more as a result o f  its proximity to 
the trail. A lexander (1994) reported similar results, finding that 73 percent o f  the real 
estate agents interviewed believed that a home adjacent to a trail was easier to sell, and 
w ould sell for more than comparable housing not located near a trail. M azour (1988) 
reported that 56 percent o f  farmland owners along M innesota’s rural Luce Line rail-trail 
reported that the trail had no effect on their property values, although real estate agents 
viewed proxim ity to the trail as a positive selling point.
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Inform ation dissem ination strategies m ust include information about the positive 
benefits o f  holding property near or adjacent to amenity resources, particularly i f  this 
rem ains a concern o f  landowners. However, based on the available literature, proximity 
to an am enity resource, such as a water trail, tends to actually increase property and resell 
values. Landowners and decision-makers should consider proxim ity to a river trail a 
positive benefit to the value o f  their property.
Resource Degradation
A serious repercussion o f  recreation is degradation to the resource upon which the 
activity is dependent. The potential m agnitude and complexity o f these environmental 
impacts should not be underestimated. Disturbance o f  natural environments can result in 
increased m aintenance costs, reduced site value for recreational purposes, and 
com prom ised ecological, scientific, and preservation objectives. I f  planners do not plan 
for potential problems w ith proper foresight and proactive management, and if  they fail to 
m onitor and m itigate the environmental impacts that m ay arise, then the long term 
negative consequences o f  recreation m ay be substantial.
W hile the biophysical impacts o f  recreation appear intuitively obvious, they are 
not well understood. M uch research has been directed toward determining the impacts o f 
recreation on soil, vegetation, wildlife, and w ater quality. Recreation impact research on 
soil and vegetation is thorough, and the results are often incorporated into management 
strategies (Cole, 1989). However, the recreation impacts on w ater quality and riparian 
areas in particular are not well known, and the sum o f  the available research knowledge is
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inconclusive at best, and contradictory more often than not (Cole and Hammitt, 2000, p. 
59). Regardless, some o f  the anticipated environmental impacts o f  stream recreation 
deserve attention.
M any o f  the w ater quality impacts o f  stream recreation are due to damage to the 
riparian zone. The riparian zone is an important functional and structural component o f  a 
stream ecosystem. H ealthy riparian zones filter runoff, control erosion and sedimentation, 
and help regulate w ater temperatures. Riparian zones serve as essential habitat to m any 
wildlife species, and play an important role in the aquatic food chain. Structurally, the 
riparian zone not only controls the stream profile, but also supplies coarse woody debris, 
which improves aquatic habitat diversity. Even without going into tremendous technical 
detail on the functional and structural benefits o f  healthy riparian areas, it is intuitively 
apparent that riparian zones play an important role in the aquatic ecosystem.
Problems arise when recreation use damages the soil and vegetative structure o f 
the riparian area. Recreation use m ay change soil character by compacting the soil 
aggregates, resulting in reduced infiltration capacity, soil moisture content, air supply, 
and root penetration. The direct damage to soil porosity leads to indirect problems o f 
increased runoff, reduced microbial activity, and poor vegetative rooting. Further, 
recreation use m ay damage the litter layer, which adds to problems o f  increased run-off 
and erosion (Cole, 1989). Less obvious impacts to important ecological cycles, such as 
the carbon-nitrogen cycle, m ay also occur (Hammitt & Cole, 1987).
Recreation use o f  riparian zones also impacts the vegetative component o f  the 
stream ecosystem. Recreation use m ay damage vegetation by reducing plant height and 
vigor and, if  severe enough, m ay result in m ortality to tree seedlings as well as damage to
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m ature trees (Cole, 1989). Again, the consequences include increased run-off and 
sedim entation o f  the waterway, along w ith loss o f  important wildlife habitat. To 
com plicate m atters, the impacts o f  tram pling accumulate rapidly, even in lightly used 
areas (Ham m itt & Cole, 1987). I f  left unattended, the result m ay be a loss o f  vegetative 
composition, structure, and overall diversity.
Together, the soil and vegetation impacts o f  recreation could potentially increase 
nutrient loading and sedimentation in streams, as well as increase turbidity, water 
tem perature, and dissolved oxygen content, all o f  which are potentially harmful to aquatic 
ecosystems. But these are not the only potential impacts.
The Kansas W ater Office has identified stream degradation due to use as a major 
concern. Unfortunately, the planning comm unities knowledge o f  direct recreational 
impacts on water quality is limited by the insufficient nature o f  m uch o f  the available 
research. W hile some researchers have reported minimal alterations in the biochemical 
qualities o f  surface waters, others have found reasonable indications o f bacterial and 
nutrient impacts in waters (Cole, 1989).
An almost unavoidable problem  for planners stems from the disposal o f  human 
waste along waterways. Human activity m ay result in increased coliform bacteria counts 
downstream  from heavily used areas (Vamess, Pacha, & Lapen, 1978). Increased 
coliform bacteria levels are a significant managem ent concern, particularly if  there is 
direct contact between users and the w ater source through activities such as wading and 
swimming.
Recreation planners m ust be aware that increased stream use will result in 
resource degradation unless the issue is proactively addressed in the planning process.
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Soil compaction, vegetative trampling, human waste disposal, and littering are going to 
occur in any recreation setting. However, the sensitive nature o f  riparian environments, 
w ith steep stream banks, impact-sensitive vegetation types, and water quality concerns, 
m ust be o f  particular concern to recreation planners.
Private Propertv Problem s
As discussed elsewhere, m any landowners cite past problems associated with 
recreational use as rational for opposing public access. These problems are real, and may 
result in significant costs to the state or responsible entity if, under the policy design, they 
m ust compensate landowners for losses due to theft, property damage, and general 
harassment. I f  no reim bursement program is in place, landowners could face increased 
financial losses due to unethical or illegal behavior.
In a survey o f  Kansas landowners, Hildebrandt (1989) reported that 57 percent o f 
respondents had experienced previous problems w ith public access, with most citing 
property damage as their biggest concern. This is not an uncommon finding, with many 
other researchers reporting sim ilar results.
Some o f  H ildebrandt’s respondents reported that past incidents, including theft, 
fence damage, damage to crops and livestock, and fires, had resulted in direct financial 
losses, with 22 percent reporting at least one year o f  excessive financial losses averaging 
$5,519.00 (p. 5). I f  the state or responsible entity is to compensate landowners for such 
losses — assuming for a m om ent that incidents o f  property damage increase as use levels 
rise — then the budgetary costs could potentially m ake the program  unfeasible.
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W hile direct problem s such as property damage and theft m ay be easy to 
compensate, other losses m ay not be as readily redressed. For instance, some landowners 
are concerned about the loss o f  privacy as a consequence o f  public use on or adjacent to 
their property. W hile planners can design recreation access points, travel corridors, and 
view screens in such a m anner as to alleviate some concerns, it is unlikely that any 
planning schem e could com pletely assuage feelings o f  insecurity and trepidation.
In addition, what might be an unspoken but serious concern to property owners, 
particularly agriculture operators, is the issue o f  environmental activism and public 
perception. Theodori, L u lo ff and W illits (1998) wrote an interesting article on the 
association betw een outdoor recreation participation and environmental concern. Basing 
their research on the theoretical work by Dunlap and Heffeman (1975) and others, 
Theodori et al. (1998) found a positive correlation between and outdoor recreation 
participation and environmental behavior.
W hile improving environmental ethics and behavior might appear desirable, there 
can be repercussions for the agricultural operator. A  potential problem arises when 
m em bers o f  urban demographic groups observe standard agricultural practices that, due 
to a lack o f  experience and exposure, they sim ply do not understand. Individuals 
unfam iliar w ith farm and ranch operations m ay interpret common activities, such as 
pesticide application, as an abnormal or unnecessary event that they perceive as 
antithetical to their environmental ethic. It is reasonable to assume that, as individuals 
witness certain agricultural operations, they m ay take pictures, write letters, jo in  groups, 
or sign petitions. An urban populace that perceives agriculture as an enemy o f  the 
environm ent is a problem agriculture can do without.
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Several consequences o f  river recreation development have been identified and 
discussed. The analysis is not m eant to be comprehensive, but rather should serve as a 
sum m ary o f  what would likely be the consequences o f  river recreation. In addition, the 
issues discussed allow for a m ore thorough exploration o f  the factors that recreation 
policy planners must consider when developing river recreation programs.
The consequences o f  public policies remain an integral part o f  the policy planning 
and design process. First, anticipating the consequences o f  a program helps set 
param eters during consideration o f  the issue. Second, understanding potential 
consequences allows policy planners to proactively manage and mitigate future problems. 
And third, predicting the consequences o f  a policy allows for some accounting o f  the 
public costs and benefits o f  the governm ent’s provision o f  this public good. While this 
general overview outlined some potential consequences o f  river recreation, decision­
makers will be able to more accurately predict consequences as potential policy solutions 
are reviewed and refined.
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Chapter 8
DESIGNING A RIVER RECREATION POLICY: 
A GENERAL MODEL FOR GOVERNMENT ACTION
This document has provided a literature review and analysis o f  those elements 
m ost relevant to the design o f  public policy. Together, these elements form a general 
m odel o f  government action that decision-makers should employ in an effort to open 
selected segments o f  non-navigable waterways and solve the problem o f  limited 
recreational opportunities in Kansas. W hile a specific policy solution is not advocated, 
the model is employed to demonstrate how each element o f  the river recreation issue 
should be incorporated into a policy design.
This chapter begins w ith a description o f  the model and analyzes how the material 
discussed in each chapter forms a specific element o f  the policy design. Following this 
analysis, policy tools designed to correct market failure are considered for their 
effectiveness in the river recreation context. Finally, the focus turns to incentive programs 
and their successful application in Kansas.
The M odel
The model for governm ent action proposes a progression through four points to 
produce an efficient and equitable public policy design that achieves the policy goal o f 
increasing recreational opportunities in Kansas" non-navigable waterways. The first 
point, the Need for Action, justifies government intervention. Once decision-makers 
understand that government intervention is necessary, the decision-m aker will next
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consider the Scope o f  A ction, the second point o f the progression. The third point is the 
Form o f  A ction, or the specific shape government policy w ill take. This is the most 
significant component o f  the general model. The fourth and final point o f the model is 
Responsibility for A ction, or the enforcement o f  the new policy. Each point on the model 
is explained below in the context o f  the river recreation issue.
Need for Action
Government does not act without cause. Decision-makers must be able to justify  
intervention into the market. This paper has offered three arguments in favor o f 
governm ent intervention. First, recreation is a public good. It has been demonstrated that 
the market is incapable o f  providing this good without some form o f  government 
assistance. Second, demand for outdoor recreation opportunities remains unmet by either 
the m arket or government. Chapter 4 offered an account o f  the potential public demand 
for river recreation opportunities. Third, this paper has demonstrated that a resource 
exists to satisfy public demand for stream-based outdoor recreation opportunities. 
Decision-m akers now possess an accounting o f  public demand and a description o f  the 
resource base’s suitability to m eet this demand. The need for government action is clear, 
and governm ent intervention is justifiable.
Scope o f  Action
One o f  the prem ises o f  this work is that only selected segments o f non-navigable 
rivers and streams should be opened to public use. Recreation theory suggests that 
recreation planners should provide for a variety o f  recreation opportunities so the 
recreator m ay engage in chosen activities in selected settings. Because human tastes and 
preferences are not homogeneous, planners should focus efforts on opening those river
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segm ents that afford the greatest variety o f  recreation opportunities. An evaluation o f  the 
river resource is offered so planners m ay restrict the scope o f  their work to the most 
suitable waterways.
An additional consideration is the limited nature o f  planning and enforcement 
budgets. The opportunity cost o f  opening all non-navigable waters is too high. Decision­
m akers m ust target limited public resources to those river segments that are o f  the best 
recreational quality.
Finally, focusing on those river segments that have high recreation value will 
m ake it easier for decision-makers to justify  their actions to private property owners. 
A ffected property interests are likely to protest government intervention. Limiting 
intervention to select segments will likewise limit the extent o f  any discontent.
Form o f  Action
The form o f  government intervention is the most significant public policy issue. 
M any factors affect the form o f  the selected policy tool. The model offered in this work 
suggests two factors as being the m ost consequential to the formation o f policy tools.
Schneider and Ingram (1997) described policy tools as the “elements in policy 
design that cause agents or targets to do something they would not otherwise do w ith the 
intention o f  modifying behavior to solve public problem s or attain public goals” (p. 93). 
The best tools are those that efficiently and equitably encourage the target population to 
“coproduce,” or behave in a desired manner. Policy effectiveness depends on the 
cooperation o f  target populations, which is encouraged by the proper design o f  policy 
tools.
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Based on Schneider and Ingram ’s definition, this paper offered an analysis o f  the 
target population and the consequences o f  recreation development. The analysis o f the 
target population is intended to provide decision-makers w ith insights into the target 
groups security and equity concerns, permitting the design o f  policy tools that restricts 
the impositions on private property owners while effectively m eeting their participation 
requirements.
Based on the literature reviewed, the demands o f  the target population w ill be 
diverse and are unlikely to be satisfied by  a m onolithic incentive model. Their 
requirements often extend beyond the frequently used cash compensation scheme. 
Decision-makers m ust understand this constituency as the first step in effective policy 
tool design.
The discussion o f  the consequences o f  river recreation offered in Chapter 7 will 
aid in policy designs that accentuate the positive benefits while mitigating anticipated 
problems. For instance, the policy m ay seek to encourage pecuniary gain and 
entrepreneurial activity while compensating for negative impacts to private property. 
Decision-m akers m ay also engage in information campaigns that address unjustified 
concerns, such as declines in property values and restrictions on economic activity. 
Because the m ajority o f  this work is dedicated to these two issues, policy tools are 
considered in more detail below.
Responsibility for Action
The final step in the suggested m odel is that governm ent must exercise its powers 
in a responsible manner. Some o f  the obligations o f  governm ent resulting from a river 
recreation program  are highlighted in Chapter 7 on consequences. Decision-makers must
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recognize that governm ent’s responsibilities begin with the implementation o f a river 
recreation program  — they do not end there. Government m ust enforce private property 
rights, protect natural environments, and m itigate damage caused by unethical and illegal 
behavior. The ultim ate responsibility for the consequences o f  public policy lies with 
government.
The model advocated in this work is intended to provide a general framework for 
considering the river recreation issue in the m ost equitable, efficient, and informed 
m anner possible. The model is not offered to produce specific policy solutions. Rather, it 
is proposed as an approach to policy design that incorporates the most relevant aspects o f 
recreation plarming in the social, legal, and natural environment o f  Kansas.
Policv Tools
In the introduction to this work it was explained that the problem o f unsatisfied 
demand for outdoor recreation opportunities is a market failure. The failure occurs 
because m arkets are inherently incapable o f  adequately providing public goods. W ithout 
government intervention into the market, the market will not correct itself. However, the 
nature o f  the m arket intervention is som ething that should be considered in more detail.
Stokey and Zeckhauser (1978) described four m odes o f  government action for 
redressing m arket failure. The first means o f  government intervention in the case o f 
m arket failure is through regulation. The governm ent m ay sim ply demand that market 
actors behave in a specified manner. The second solution for addressing market failure is 
governm ent provision o f  the good in question. The government m ay engage directly in
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the provision o f  certain goods and services i f  the government believes that the public 
interest is m ost efficiently and equitably served in this manner. The third is for 
governm ent to improve the working o f  the market. The government may improve 
m arkets by improving the understanding o f  the comm odity under consideration through 
inform ation dissemination strategies. The fourth and final m ethod discussed by Stokey 
and Zeckhauser is for government to use its power to influence the market. The 
governm ent has the means to offer attractive inducements and incentives to market actors 
to persuade their compliance w ith certain government objectives or goals. In a situation 
such as this, where the provision o f  the good provides positive externalities but is 
privately owned, the governm ent is justified in supplying incentives.
M andating Behavior
A premise o f  this w ork is that outdoor recreation is a public good that government 
has an obligation to provide. Support for this premise is found in the nature o f outdoor 
recreation as a good that produces positive externalities, but remains inadequately 
supplied by the market. In the case o f  Kansas, it m ay be necessary for the government to 
exercise its powers and m andate specific behavior on the part o f  private property owners 
to create river recreation opportunities.
An example in farm country is conservation compliance programs such as 
Sodbuster, a mandate that ties farm program eligibility to restrictions on the cultivation o f 
highly erodible land. As a requirem ent for receipt o f  public funding or beneficial 
program s, decision-makers m ay m andate that the participant engages in recreation- 
friendly behavior. Governments often mandate behavior deem ed beneficial without 
providing direct compensation.
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It m ay be argued that m andating behavior is an efficient means o f encouraging 
desired behavior. However, as Stokey and Zeckhauser remarked, mandating behavior has 
adverse consequences because the government m ay require behavior that is ineffective or 
inefficient, and more importantly, m ay restrict important individual liberties (1978, p. 
312). Such adverse arrangements often strain relations between government agents and 
the target population, and m ay result in adverse consequences in other policy areas where 
the governm ent is actively courting cooperation.
Government Provision o f  the Good 
It is possible for government to sim ply provide river recreation opportunities. As 
Stokey and Zeckhauser describe this form o f  intervention, government would seek to 
provide stream-based recreation to the public through collective action. Generally, this 
refers to the taxation o f  the public so the government m ay pay for the direct provision o f 
the good, such as education, national defense, and wilderness areas.
Statutory changes are one option, such as creating a public trust in additional 
waters, or expanding the concept o f  navigable waters to include those capable o f 
supporting recreation. The government m ay also use powers o f  condemnation or zoning 
to create a public right o f  access. These options may be necessary due to the nature o f  the 
property rights regime: Kansas w ater law allows a single title holder to interfere or 
obstruct recreation, even though all other title holders up and down stream m ay wish to 
participate in an access program. Such policy tools always remain available to the 
governm ent and should be fully explored. However, their political acceptability m akes 
their successful use unlikely
104
Improve the W orking o f  the M arket 
M arkets m ay fail for m any reasons, including externalities, transaction costs, 
m onopoly, and the imperfect flow o f  information. W hen the government does not want to 
directly participate in the market, it m ay attempt to indirectly improve market operations.
One option for improving a river recreation market in Kansas is for the 
governm ent to provide inform ation and services to market participants. For instance. 
Chapter 7 discussed m any positive benefits o f  river recreation, including direct financial 
gain. Decision-m akers m ay design an information dissemination and education campaign 
that prom otes the economic benefits o f recreation and encourages entrepreneurial 
activity. A  similar strategy m ay encourage collective action by individuals, clubs, and 
non-profits that share common interests in environmental or quality-of-life issues that 
indirectly benefit through recreation participation. Government often attempts to create 
and enhance markets by providing technical services, research data, legal counsel, and 
forums for issue education.
Government should also attem pt to dissuade negative opinions about river 
recreation, such as concerns regarding property values, taxes, additional regulations and 
m andates, restrictions on economic activity, and other concerns. Opposition m ay be due 
m ore to perceived problem s than actual experience.
Another important component is that government should m ake the public aware 
that certain opportunities exist. As discussed in Chapter 6, m any landowners are simply 
unaware o f  certain pro-recreation statutes and policies, such as liability relief. 
Landowners also express reluctance to believe that recreation can be income-producing, 
or that government incentive program s can be beneficial and cost-effective. Encouraging
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diversification o f agricultural operations requires a persuasive argument that other forms 
o f  incom e can benefit the operator.
On the demand side, the government m ay attempt to stimulate public interest in 
river recreation through sim ilar strategies. A  corollary is government-sponsored 
advertisem ent campaigns to boost tourism. As demand grows, the value o f  the river as a 
recreational resource m ay rise to the point that the private market is encouraged to 
provide the good. Although market access would then be limited to those who could 
afford to recreate, establishing a river recreation market is a positive step toward 
im proving the status quo. Once a market is established, the government has a transaction 
cost against which to m easure the value o f  any subsidy provided to open the river 
resource to the whole public.
Influence M arket Decisions
W hen a market is failing due to externalities or high transaction costs, the 
governm ent can correct the problem  by encouraging individuals or firms to behave in a 
favorable m anner through incentives. In the current recreation case, market actors m ay 
fail to provide adequate outdoor recreation opportunities because the actor cannot 
internalize the social benefits o f  a private purchase. However, subsidies can encourage a 
market actor to provide public goods, such as a park, by providing compensation for the 
social benefits. Such incentive program s are a powerful policy tool employed by 
government.
A  properly designed incentive program  m ay accomplish as much for the public as 
direct governm ent ownership and control, while m aintaining important elements o f
106
existing property rights regimes. The rem ainder o f  this chapter focuses on the design o f 
effective incentive programs.
Incentive Programs
Incentives are w idely used by government for a num ber o f reasons. A significant 
reason for their widespread appeal is that incentive mechanisms offer policy makers an 
equitable means o f providing the public good in question. Equitability in this context 
refers to a fair distribution o f  benefits and burdens. Incentives, by design, are voluntary in 
nature. In addition, a properly designed incentive program will meet the specific 
requirem ents and needs o f the target population, and m ay allow for mitigation o f the 
burdens experienced by the target population. Clearly, requiring a specific target 
population to coproduce, or cooperate w ith public goals, forces a limited number of 
individuals to bear the burden o f  what otherwise would be a collective action for the 
provision o f  a public good. A  program  that rewards voluntary engagement is the most 
equitable means o f achieving the policy objective.
Incentive programs also offer the m ost equitable means o f  requiring compensation 
from the public for funding o f  the subsidy. To understand why this statement is true, 
consider the issue o f  efficiency. Efficiency refers to achieving the desired results through 
the m ost lim ited amount o f  inputs (Stone, 1997). A  properly designed incentive program 
will only offer those specific benefits that are demanded by the target population. By 
precisely m atching program  incentives and target population requirements, policy makers
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can limit waste while achieving the greatest amount o f  output per unit o f  resource 
expended. The public is rewarded through such efficient allocation o f scarce resources.
Finally, given the nature o f  the political and legal environment in Kansas, where 
farm and rural interests form a powerful constituency who currently control the resource 
under consideration, incentive programs m ay be the most effective tool for achieving 
policy objectives. Program s that are viewed by the target population as meeting their 
specific security requirements, in a voluntary manner, with their involvement and input 
during the design and planning stages, stand the best chance o f winning approval and 
ultim ately being successful.
Kansas landowners currently participate in a num ber o f  incentive programs that 
m ay aid decision-makers in the design o f  a river recreation policy. One very popular 
program  is the U.S. Departm ent o f  Agriculture’s Conservation Reserve Program (CRP). 
Adm inistered by the Farm Service Agency, CRP offers agriculture operators annual 
rental payments, incentive payments, and cost-share assistance for activities that protect 
highly erodible and environm entally sensitive lands. Kansas is third in national 
participation in the CRP, with approximately 2.7 m illion acres enrolled in the program 
(Zinn, 2000).
Farm ers are also willing to participate in various wildlife and habitat protection 
program s, such as the W ildlife Habitat Incentives Program (WHIP). Authorized under the 
1996 Farm Bill and administered by the Natural Resource Conservation Service, W HIP 
authorizes technical assistance and up to 75 percent cost-share assistance on five to ten 
year agreem ents to establish or improve fish and wildlife habitat on private property. The 
program  is becom ing popular in Kansas, w ith over 20,000 acres enrolled in 1999.
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The federal government is not alone in offering incentive programs. The Kansas 
Departm ent o f  W ildlife and Parks (KDW P) has been active in efforts to acquire public 
access to private lands through incentive programs. The KDW P started the Walk-In 
Hunting Access program in 1995 to provide the public with improved access to private 
lands for hunting purposes. The KDW P leases private lands and opens them to the public. 
In 1996, the total acreage enrolled was 181,000. The KDW P enrolled over 680,000 acres 
for the 1999-2000 hunting season (W itteman, 2000).
The W alk-In Hunting Access program  is successful because relations between 
sportsm en and landowners have rem ained positive. The KDW P program aids landowners 
by  posting the ground, establishing the boundaries for public use, and limiting access to 
foot traffic. All o f this information is available to the public through KDW P’s annual 
atlas o f  hunting areas. Further, the contract provides participating landowners with 
additional law enforcement, offers cash assistance to improve wildlife habitat, and 
explicitly extends to landowners the liability limitations o f  the Kansas Recreational Use 
Act (K.S.A. 58-5297 et seq.).
Building on the success o f  the walk-in hunting program, the KDWP began the 
Fishing Impoundment & Stream Habitat (FISH) program as a pilot project in early 1998. 
The objective o f  the FISH program  is to open private farm ponds and stream channels 
through limited-use leases. According to W itteman (2000), nearly 1,300 pond acres and 
54 stream  m iles on segments o f  twenty-eight different state rivers are enrolled in the 
program , w ith property owners receiving betw een $500 to $1,000 per stream mile. The 
landow ners receive sim ilar benefits to those participating in the walk-in hunting program, 
w ith the added benefit o f  periodical fish stockings. The Fishing Guide to Kansas offers
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the angling public extensive information on river and impoundment access points, and 
inform s sportsm en and wom en o f  the rules and their obligations under the program.
These and other incentive program s work on what Vail et al. (1994) called the 
“producer compensation principle.” The producer compensation principle encourages 
desired behavior through subsidy. However, one should not so quickly assume that 
subsidies are limited m erely to direct cash payments. As discussed in Chapter 6, property 
owners actually prefer a range o f  incentive options. Limiting an incentive program to 
cash paym ents is an easy way to ensure low participation rates and eventual program 
failure.
For instance, some o f  the m ost frequently m entioned concerns o f  Kansas 
landowners included littering, damage to property, and illegal car parking (Morgan,
1998). A n appropriately designed incentive program  m ay guarantee policing around 
recreation sites, compensation for damaged property, and clear posting against illegal 
parking. Planners m ay have to go as far as offering free fencing to prevent trespass, 
constructing brush barriers to reduce privacy concerns, and providing routine patrols o f 
the river corridor.
Further, it m ay be necessary to improve the ability o f  landowners to police their 
own property. Decision-m akers m ay desire to require licensing o f all canoes, with 
distinguishable m arkings that could be reported by aggrieved landowners. Often, the 
threat o f  being noticed and reported is enough to dissuade occasionally foolish activity on 
the part o f  the public.
The incentive program  m ay address landowner concerns by m aking the rights and 
responsibilities o f all parties involved clearly understood. The W alk-In Hunting Access
110
program  is successful because landowners and sportsmen both understand their 
responsibilities to each other. Any river recreation program should likewise make the 
responsibilities o f  all parties involved clear.
Finally, decision-makers and recreation planners should involve private property 
owners in the legislative and planning stages o f  the process. They need to substantially 
involve the target group, and work to build consensus and trust between legislators, 
planners, recreators, and landowners. Concerns, grievances, and opinions should be heard 
and addressed in a public forum where all sides m ay contribute to the final outcome of 
the planning process. Policy m akers and planners not only have a duty to address 
landowner concerns, but have an obligation to involve the landowners in the process.
Clearly, the design o f  the incentive program, like any policy tool, is an important 
indicator o f  the success o f  a public policy. W hile incentive programs m ay be the 
preferred alternative o f  government action given the Kansas political landscape, they will 
prove ineffective in m eeting the objectives o f  recreation policy i f  they are not properly 
designed. Landowners willingly and actively participate in federal and state incentive 
program s that both protect and enhance important ecological components o f  private 
property, and encourage public access and use o f private resources. Decision-makers 
should build on the success o f these program s and closely examine their structure, their 
incentive packages, and the security they offer to landowners.
I l l
A Plan of Action
W hile the theoretical basis for developing a river recreation policy has been 
established, decision-makers often require tangible evidence o f  a policy’s potential 
effectiveness. The Kansas Departm ent o f  W ildlife and Parks (KDWP) might therefore 
establish a pilot project to demonstrate the viability o f  a river recreation program. A 
successful river recreation pilot project would be important for several reasons: First, a 
successful pilot project would demonstrate that a voluntary, incentive-based river 
recreation program is feasible; second, the project could change and positively shape 
landowner perceptions -  the target population -  toward public river recreation in non- 
navigable waterways; third, the project would provide the opportunity to discover any 
potential weaknesses or understated advantages o f  a river recreation policy; and fourth, a 
successful pilot project would allow the KDW P to demonstrate that there is a 
constituency for river recreation, and promote river recreation policies across the state.
Based upon the analysis presented in this text, the KDW P should begin by 
selecting a river segment o f  high recreation quality in a location where property owners 
have demonstrated a willingness to participate in state or federal incentive programs. The 
KDW P has statutory authority to enter into recreation easements or contract leases, and 
should do so with landowners by offering an array o f  incentives. Based upon the research 
presented throughout this text, an incentive package should specifically include rental 
paym ents, policing, property damage mitigation, and liability protection.
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The KDW P might employ the expertise o f the agriculture extension service. The 
professionals in extension maintain positive relationships with many rural landowners, 
particularly farm land owners, and could provide positive assistance in outreach and 
prom otional activities between the KDW P and the rural landowner.
Likewise, the KDW P should turn to those organizations that represent canoe 
enthusiasts and river recreation advocates in an effort to promote the program. While it is 
necessary to earn the trust o f the target population, it is also important to gain legitimacy 
within the recreation community. Doing so will allow the KDW P to play the role o f 
m ediator in settling any disputes or negotiating any compromises between the pilot 
project’s participants and the recreation community.
As w ith any new policy, there will be a learning curve for all involved. The 
KDW P should closely m onitor the pilot project and continue a dialogue with both 
landowners and river users in an effort to m aintain and improve the river recreation 
program. The KDW P m ust be responsive to the participants’ needs and concerns, and 
should encourage close cooperation to m itigate any problems that m ay arise.
I f  the pilot project is functioning in an effective manner, the KDW P should 
prom ote the pilot project as a case study, presenting the results to the Kansas legislature 
and the public. The pilot project participants should be encouraged to discuss the results 
and their experiences w ith the legislature and the public, and serve as ambassadors to 
other landowners and communities interested in pursuing a similar river recreation 
program.
113
Concluding Remarks
M any river recreation advocates in and outside o f  government maintain that the 
barriers to implementing a river recreation program in Kansas are insurmountable. The 
restrictive nature o f  w ater law, the conservative political environment, the bias toward 
property rights, and the reluctance o f  m any Kansans to view the state’s rivers and streams 
as a precious natural resource all conspire against the future o f river recreation. However, 
to preclude the possibility that the Kansas legislature m ay one day radically alter existing 
law concerning streambed ownership or public rights in private waters is to ignore an 
important event in K ansas’ history. The 1945 Kansas W ater Appropriations Act (K.S.A.
§ 82a -  701-733) represented a “fundamental and profoimd change in Kansas water law 
and policy” (Peck, 1995, p. 736).
Reflecting settlement patterns in Kansas under the Homestead Act, the Territory 
o f  Kansas in 1855 enacted a statute adopting the English common law o f riparian water 
rights (Plummer, 1981). Shortly after statehood, the State o f  Kansas officially adopted the 
com m on law riparian doctrine in 1868 (Irvine, 1997). At the time, the riparian doctrine 
suited the geographic conditions and economic needs o f  the state.
W hile the riparian doctrine suited the early needs o f  Kansas settlers, it was soon 
discovered to be unconducive to the burgeoning social and economic needs o f  the state. 
The riparian doctrine failed to address the rapid urbanization, growing industrialization,
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and western agriculture irrigation requirements o f  the state. The antidevelopment 
consequences o f  several aspects o f  the law needed to be changed.
Recognizing the changing economic, industrial, and agricultural needs o f  the 
state, and following the Supreme C ourt’s invalidation o f  a ground water management 
scheme in the Equus Beds in 1944 (State ex rel. Peterson v. Kansas State Board o f 
Agriculture, 1944), Governor Andrew F. Schoeppel appointed a committee to study 
Kansas w ater law. W ithin several months, the state legislature had adopted, and the 
governor had signed into law, a new w ater law for Kansas. The result was the 1945 
Kansas W ater Appropriations Act that implemented a m ixed system o f  riparian and prior 
appropriation water rights that fundamentally altered the existing water regime.
The significance o f  this b rief discussion is to be found in the rationale behind the 
change in state water law. The legislature recognized that the changing social and  
economic needs o f  the state were no longer served by an outdated water law regime. The 
implicit recognition in 1945 that legal rights established during settlement needed to 
change to fit the needs o f  society is relevant to today’s debate over the future o f  public 
rights to private rivers.
The public’s interest in their w aters is once again evolving. This time the impetus 
behind the evolution is the public’s desire to realize quality recreational opportunities in 
the state’s rivers and streams. The population is changing; Kansas is becoming 
increasingly urban, affluent, and interested in the natural environment. Further, the public 
is placing greater importance on non-econom ic values. The quality o f  life is as significant 
as the standard o f  living. Given these changes, it is only a m atter o f  time before water law 
is once again transformed to meet m odem  demands.
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River County Reach Length
(miles)
Year
Listed/
Updated
Potential
Classi­
fication
ORVs Description
Arikaree
River
Cheyenne KS/NE Line 
to Alder 
Creek
48 1982 F,W , H, 
C
Exceptional fish and 
wildlife habitat along 
river, especially 
wetlands; highest- 
valued fishery 
resource (FWS); 
significant waterfowl 
use; historic Beecher 
Island Indian 
Massacre site; Jones- 
Miller Gap Paleo 
Buffalo Kill-Storage 
site.
Caney River Chautauqua,
Elk
KS/OK line 
to source
56 1982 S, R, G, 
F, H
Very scenic southern 
Flint Hills stream 
through relatively 
undisturbed woodland 
tall grass prairie 
ecosystem; excellent 
seasonal canoeing; 
excellent sport fishery; 
significant limestone 
outcrops and unusual 
formations; old trail 
crossings.
Cedar Creek Chase Cottonwood 
River to 
Chase/Butler 
county line
20 1982 S, R ,G Relatively clear gravel 
bottom stream; 
excellent quality Flint 
Hills stream.
Chikaskia
River
Sumner,
Harper
KS/OK line 
to Highway 2 
northeast of 
Runnymede
52 1982 S, R, F, 
W, H
Best of south central 
Kansas streams, one 
of best high plains 
streams; good 
seasonal canoeing; 
high water quality, 
good fishery; excellent 
wildlife diversity and 
populations; old mill 
site.
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Cimarron
River
Comanche, 
Clark, Meade
Confluence 
with Buffalo 
Creek in OK 
Highway 23 
east of 
Liberal, KS 
(continues 
upstream in 
Section 13d 
to KS/CO 
line)
94 1982 H Wide stream with 
minimal flow, 
scattered trees, 
surrounded by 
isolated, undeveloped 
land; Cimarron 
Redoubt, excavated 
remains of small 
sandbag 'fort' built by 
army in 1870 to 
protect military route 
between Kansas and 
Indian territory.
Cimarron
River
Meade, 
Seward, 
Haskell, Grant, 
Stevens, 
Morton
Highway 23 
east of 
Liberal, KS, 
to CO/KS 
Line
(continues 
downstream 
in Section 
13e to
KS/OK State 
line)
125 1982 H ,C Wagon Bed Springs 
National Historic 
Landmark, an oasis 
on 60-mile Cimarron 
Cutoff route of Santa 
Fe Trail (ruts still 
visible in vicinity); 
numerous prehistoric 
sites from Paleo to 
more recent Indian 
usage.
Cottonwood 
River, South 
Fork
Chase Cottonwood 
River to Little 
Cedar Creek
22 1982 S, R, G, 
F, W
Flint Hills stream, 
surrounded by rolling 
hills and native tall 
grasses; excellent 
native fishery; 
exceilent riparian 
habitat.
Fall River Wilson, Elk, 
Greenwood
Verdigris 
River to Fall 
River Lake
56 1982 S, R, G, 
F, W
Scenic larger river 
flowing out of rolling 
tall grass prairie, 
upper reaches in high 
quality Flint Hills 
ecosystem; excellent 
fish and wildlife 
resources; excellent 
canoeing.
Grouse
Creek
Cowley Arkansas 
River to 
Cowley/Butle 
r County Line
60 1982 S, R, G, 
F, W
High quality western 
Flint Hills stream; 
good canoeing; 
exceilent fish and 
wildlife resources.
Kansas
River
Wyandotte,
Johnson,
Leavenworth,
Douglas,
Jefferson
1-635 to
Delaware
River
57 1982 S, R, F, 
W, C
Relatively large plains 
river having good 
scenic values; one of 
only three public 
streams in the state; 
access for recreation 
opportunities, 
including canoeing, is 
uncommonly good.
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Lyon Creek Geary,
Dickinson
Smoky Hill 
River to RR 
Bridge south 
of Woodbine
42 1982 S, R, F, 
W
Scenic northern Flint 
Hills stream with good 
water quality, dense 
tree corridor; good 
canoeing; good native 
fish population; large 
blue heron rookery.
Medicine
(Lodge)
River
Barber, Kiowa Gerlane to
Belvidere
(continues
downstream
in Section
12f to KS/OK
Line)
43 1982 S, R, W Good stream flow 
through rolling 
topography with 
moderate-to-heavy 
streamside vegetation; 
excellent wildlife 
values.
Medicine
(Lodge)
River
Barber KS/OK Line 
to Gerlane 
(continues 
upstream in 
Section 13e 
to Belvidere)
25 1982 S, R, 
W, H
Good stream flow 
through rolling 
topography with 
moderate to heavy 
streamside vegetation; 
excellent wildlife 
values; Carrie A. 
Nation House National 
Historic Landmark, 
Medicine Lodge 
Peace Treaty Site 
National Historic 
Landmark.
Mill Creek 
and West 
and East 
Branches
Wabaunsee Kansas River 
to source of 
East and 
West 
Branches
79 1982 S, R, G, 
F, W
Highly scenic Flint 
Hills stream, some 
stretches surrounded 
by virgin tall grass 
prairie; excellent 
seasonal canoeing, 
some white water and 
riffles; excellent native 
fishery, wildlife.
Otter Creek 
and North 
Branch
Greenwood Fall River 
Reservoir to 
State
Highway 96 
northwest of 
Blodgett
30 1982 S, R, F Good flow through 
rolling terrain with 
relief features to 300'; 
heavy tree corridor; 
good fishery.
Saline River Russell Wilson Lake 
to Fairport
23 1982 S, R, G, 
F, W
Good flow through 
scenic portion of 
Smoky Hills; good 
fishery and riparian 
wildlife.
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Shoal Creek Cherokee Spring River 
to source
69 1982 S, R, F, 
W. H
One of two Ozarkian 
watersheds that 
extend into Kansas, 
bedrock substrate, 
waterfall; excellent 
canoeing; 
rare/endangered 
mussel (Missouri list); 
rare/endangered 
salamanders, one 
species reported as 
only known 
occurrence in 
Northern Hemisphere; 
numerous mill and 
dam sites.
Spring River Cherokee Highway 96 
to Highway 
44
53 1982 S, R, F. 
W
One of two Ozarkian 
watersheds that 
extend into Kansas, 
narrow tree-covered 
corridor through gently 
rolling terrain; 
excellent canoeing; 
unique fish
communities confined 
to drainage including 
two on Missouri 
rare/endangered lis t- 
Neosho madtom, 
redfin shiner; 
rare/endangered 
mussels (Missouri 
list).
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Eligibility Descriptions
In order to be listed on the NRI, a river must be free-flowing and possess one or more Outstandingly 
Remarkable Values (ORVs). Thus, the eligibility analysis consists o f  an examination o f the river's 
hydrology, including any man-made alterations, and an inventory o f  its natural, cultural, and recreational 
resources. There are a variety o f  methods to determine whether certain resources are so unique, rare or 
exeirç)lary as to make them outstandingly remarkable. The determination that a river area contains ORVs is 
a professional judgment on the part o f  the interdisciplinary study team (IDT), based on objective, scientific 
analysis. Input from organizations and individuals familiar with specific river resources should be sought 
and documented as part o f  the process.
In order to be assessed as outstandingly remarkable, a river-related value must be a unique, rare, or 
exemplary feature that is significant at a comparative regional or national scale. Dictionary definitions o f  
the words "unique" and "rare" indicate that such a value would be one that is conspicuous example from 
among a number o f  similar values that are themselves uncommon or extraordinary. One possible procedure 
would be to list all o f  the river's special values and then assess whether they are unique, rare or exemplary 
within the state, physiographic province, eco region, or the other area o f  comparison. Only one such value 
is needed for eligibility.
The area, region or scale o f  comparison is not fixed, and should be defined as that which serves as a basis 
for meaningful eonparative analysis; it may vary depending on the value being considered. Typically, a 
"region" is defined on the scale o f  an administrative unit, a portion o f  a state, or an appropriately scaled 
physiographic or hydrologie unit.
While the spectrum o f  resources that may be considered is broad, all values should be directly river-related. 
That is, they should;
•  Be located in the river or on its immediate shorelands (generally within 1/4 mile on either side o f  
the river);
•  Contribute substantially to the functioning o f  the river ecosystem; and/or
•  Owe their location or existence to the presence o f  the river.
Outstandingly Remarkable Values (ORVs)
The following eligibility criteria are offered to foster greater consistency within the federal river- 
administering agencies. They are intended to set minimum thresholds to establish ORVs and are illustrative 
but not all-inclusive. I f  utilized in an agency's planning process, these criteria may be modified to make 
them more meaningfril in the area o f  comparison, and additional criteria may be included.
1. Scenery (S): The landscape elements o f  landform, vegetation, water, color, and related factors 
result in notable or exenqjlary visual features and/or attractions. When analyzing scenic values, 
additional factors — such as seasonal variations in vegetation, scale o f  cultural modifications, and 
the length o f  time negative intrusions are viewed — may be considered. Scenery and visual 
attractions may be highly diverse over the majority o f  the river or river segment.
2. R ecreation (R); Recreational opportunities are, or have the potential to be, popular enough to 
attract visitors from throughout or beyond the region o f  corrçiarison or are unique or rare within 
the region. Visitors are willing to travel long distances to use the river resources for recreational 
purposes. River-related opportunities could include, but are not limited to, sightseeing, wildlife 
observation, canning, photography, hiking, fishing and boating.
•  Interpretive opportunities may be exceptional and attract, or have the potential to attract, 
visitors from outside the region o f  comparison.
•  The river may provide, or have the potential to provide, settings for national or regional 
usage or coirqjetitive events.
3. G eology (G); The river, or the area within the river corridor, contains one or more exanqjle o f  a 
geologic feature, process or phenomenon that is unique or rare within the region o f  conqsarison. 
The feature(s) may be in an unusually active stage o f  development, represent a "textbook"
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example, and/or represent a nniqne or rare combination o f  geologic features (erosional, volcanic, 
glacial, or other geologic structures).
4. Fish (F): Fish values may be judged on the relative merits o f  either fish populations, habitat, or a 
combination o f  these river-related conditions.
•  Populations: The river is nationally or regionally an important producer o f  resident 
and/or anadromous fish species. O f particular significance is the presence o f  wild stocks 
and/or federal or state listed (or candidate) threatened, endangered or sensitive species. 
Diversity o f  species is an important consideration and could, in itself, lead to a 
determination o f  "outstandingly remarkable."
•  Habitat: The river provides exceptionally high quality habitat for fish species indigenous 
to the region o f  conçiarison. O f particular significance is habitat for wild stocks and/or 
federal or state listed (or candidate) threatened, endangered or sensitive species. Diversity 
o f  habitats is an important consideration and could, in itself, lead to a determination o f  
"outstandingly remarkable."
5. W ildlife (W): W ildlife values may be judged on the relative merits o f  either terrestrial or aquatic 
wildlife populations or habitat or a combination o f  these conditions.
•  Populations: The river, or area within the river corridor, contains nationally or regionally 
important populations o f  indigenous wildlife species. O f particular significance are 
species considered to be unique, and/or populations o f  federal or state listed (or 
candidate) threatened, endangered or sensitive species. Diversity o f  species is an 
important consideration and could, in itself, lead to a determination o f "outstandingly 
remarkable."
•  Habitat: The river, or area within the river corridor, provides exceptionally high quality 
habitat for wildlife o f  national or regional significance, and/or may provide unique 
habitat or a critical link in habitat conditions for federal or state listed (or candidate) 
threatened, endangered or sensitive species. Contiguous habitat conditions are such that 
the biological needs o f  the species are met. Diversity o f  habitats is an important 
consideration and could, in itself, lead to a determination o f  "outstandingly remarkable."
6. Prehistory (P): The river, or area within the river corridor, contains a site(s) where there is 
evidence o f  occupation or use by Native Americans. Sites must have unique or rare characteristics 
or exceptional human interest value(s). Sites may have national or regional importance for 
interpreting prehistory; may be rare and represent an area where a culture or cultural period was 
first identified and described; may have been used concurrently by two or more cultural groups; 
and/or may have been used by cultural groups for rare sacred purposes. Many such sites are listed 
on the National Register o f  Historic Places, which is administered by the NFS.
7. H istory (H): The river or area within the river corridor contains a site(s) or feature(s) associated 
with a significant event, an important person, or a cultural activity o f  the past that was rare or one- 
of-a-kind in the region. Many such sites are listed on the National Register o f  Historic Places. A  
historic site(s) and/or features(s) is 50 years old or older in most cases.
8. O ther Values (O): While no specific national evaluation guidelines have been developed for the 
"other similar values" category, assessments o f  additional river-related values consistent with the 
foregoing guidance may be developed — including, but not limited to, hydrology, paleontology 
and botany resources.
Potential Classification
The Act and Interagency Guidelines provide the following direction for establishing preliminary 
classifications for eligible rivers:
•  W ild rivers (W ): Those rivers or sections o f  rivers that are free o f  impoundments and generally 
inaccessible except by trail, with watersheds or shorelines essentially primitive and waters 
unpolluted. These represent vestiges o f  primitive America.
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Scenic rivers (S): Those rivers or sections o f  rivers that are free o f  impoundments, with shorelines 
or watersheds still largely primitive and shorelines largely undeveloped, but accessible in places 
by roads.
R ecreational rivers (R): Those rivers or sections o f  rivers that are readily accessible by road or 
railroad, that may have some development along their shorelines, and that may have undergone 
some impoundment or diversion in the past.
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